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NATIVE AMERICAN HOUSING NEEDS AND RECOMMENDATIONS

Roberta Youmans

Introduction
 Notwithstanding the financial benefits a small number of tribes are receiving from gaming enterprises, a large portion of the Native American 
 and Native Hawaiian population continues to live in appalling housing conditions even as those in much of the nation have improved.  Some have compared these conditions to those commonly found in the third world.  Forty percent of Native Americans live in overcrowded or physically inadequate housing conditions whereas the rate for the general population is six percent.  Current estimates indicate an immediate need for 200,000 units; an estimated 38,250 Native American families are ready and able to afford mortgage loans.  Infrastructure needs are overwhelming.  One in five homes on reservations lacks complete in-house plumbing, a rate 20 times the national average.  There is no established real estate market in much of Indian Country as there is in the nation as a whole.  

According to the U.S. Census Current Population Survey, the poverty rate of Native Americans in the late 1990s was 26 percent while the national average was 12 percent.  In rural areas, the rate is 37 percent - three times higher than for rural white households.  

  There are approximately 2.7 million Native American and Native Hawaiian people living in the United States, of whom half live on Indian Lands or Hawaiian Home Lands.  There are 561 federally recognized tribes in the United States today including 223 village groups in Alaska and 275 Indian land areas administered as reservations.  The largest of these is the Navajo Nation of 16 million acres (in three states) while the smallest is less than 100 acres.  Welfare reform has driven many Native Americans back to the reservations creating even more of a demand for housing and services.

Numerous studies of late have highlighted the housing and financing needs of native peoples.  While the resolution of these issues requires the coordinated efforts of the private sector and the tribes themselves, the federal government has a critical role to play.  Native American housing needs cannot be addressed like rental or homeownership housing in the suburbs or inner cities.  A more comprehensive approach is needed and the government’s trust responsibility to provide housing to Native Americans is an important factor. 

The Commission is concerned about funding the development of housing on some remote reservations where jobs are often difficult to obtain.   We do know that many tribes have been making inroads in these areas, some of an award winning nature.  Since 1998, the Harvard Project on American Indian Economic Development has been celebrating outstanding examples of tribal governance.  It awards tribal government programs, practices and initiatives that are effective in addressing key concerns facing tribal nations.  Since the program’s inception, 32 tribal governments and initiatives have been recognized. We are aware that many tribes have created business-friendly environments by enacting tribal justice and dispute resolution mechanisms, legal codes, and other provisions that foster economic growth and risk taking.  Many tribes are developing a tourism industry; others are taking advantage of their natural resources.  According to some: “A boom in real and practical solutions for Native economic development is gaining momentum throughout North America.” (Jamie Hill,” Toward Self-Determined Economics: Assertion of Sovereignty Ignites Practical Solutions” Native AMERICAS, Fall/Winter 2001, Cornell University). 

The Commission is cognizant of the fact that in recent years Congress has taken steps to help tribes improve their economic conditions.  For example, it enacted legislation to: provide for a comprehensive review of the laws and regulations that affect investment and business decisions on Indian lands (P.L. 106-447); establish an Office of Native American Business Development in the Department of Commerce to promote both intra-agency and inter-agency coordination of federal programs that affect Indian economic development and coordinate a Native American trade and export promotion program (P.L. 106-464); and encourage economic development by providing for the disclosure of tribal sovereign immunity in contracts (P.L.106-179).  

The U.S. Treasury Department recently released a study on credit needs in Indian Country (The Report of the NATIVE AMERICAN LENDING STUDY, Community Development Financial Institutions Fund, November 2001 (“CDFI Study”)).  It identified 17 barriers to the provision of credit in Indian Country and proposed recommendations for addressing them.  Included among the recommendations were several initiatives for improving the business climate in Indian Country.  The report specifically highlighted the differences in the investment environment between Indian Country and the rest of the United States and recommended the establishment of a Native American and Native Hawaiian Equity Fund. “The study’s Equity Investment Roundtable participants, noting that an emerging economy can find it difficult to become self-sustaining until adequate levels of private debt and equity capital are available to the businesses in that economy, felt that public funds can play an important role in this process” (Id. at p.38).  Without endorsing the CDFI Study in its entirety, the Commission urges Congress to consider the recommendations contained therein that would foster the development of the housing and economic development in Indian Country.  

The Commission believes that in exchange for promises made in past centuries, the federal government should honor its commitment to the provision of safe, decent, and affordable housing for Native people by adequately funding Native housing programs.  Specifically, the Commission recommends that Congress appropriate funds for programs/initiatives it has authorized (NAHASDA, Indian Health Service, Rural Utility Service, Native Hawaiian Housing Assistance Program, Land Title Commission, technical assistance for creation of lending institutions).  We suggest the creation of a new initiative to develop housing for tribal college students and faculty to facilitate self-sufficiency.  We also urge Congress to permit tribes to issue tax-exempt private activity bonds for housing on the same basis as state and local governments do.  Details are provided below.

Recommendations Debated by the Commissioners

Increase funds for the Native American Housing Assistance and Self-Determination Act (NAHASDA) and make administration of the program more flexible.

According to the Senate Committee on Indian Affairs, American Indian and Alaska Native populations live in housing that is often and justifiably compared to third world nations.  One out of every five Indian homes lacks complete plumbing facilities.  Over 90,000 American Indians and Alaska Natives are homeless or underhoused  (Senate Committee on Indian Affairs, Report to Accompany S.401, September 8, 1999).

The Coalition on Indian Housing and Development (CIHD) reports that 40 percent of Native Americans live in overcrowded or physically inadequate housing conditions as compared to 6 percent of the general population (statement to the MHC, p. 2).  During President Clinton’s much-publicized New Markets Tour in 1998, the median annual income on the Pine Ridge Reservation was $2,600; 84 percent of the residents were unemployed; 66 percent lived below the poverty rate; hundreds were homeless, and thousands lived in overcrowded or substandard housing (Washington Times, 12/14/99). 

The Native American population is one of the fastest growing groups.  Of the national population tallied in the 2000 census, 4.1 million people identified themselves as Native American as well as one or more other race, which represents a doubling of the population since the last census.  This 4.1 million included 2.5 million people who identified their race as American Indian or Alaska Native.  By any calculation, increases in population are creating housing needs, which continue to outpace available funding.  

Estimates of the number of housing units needed vary.  First Nations Development Institute reported in 1999 that 38,250 Native American families were ready and able to afford mortgage loans (Indian Country Today, 6/7/00).  CIHD estimates that there is an immediate need for 200,000 units.  This number reflects the old methodology of counting waiting list numbers and does not take into account actual need, which would include those tribal members and families moving back to the reservations as a result of welfare reform.  The tribal housing director on the Cheyenne Reservation in South Dakota reported in Indian Country Today (11/29/00) that if he could build 250 homes, he could wipe out his waiting list.  He only gets enough to build 11 homes per year.  The same article reports 27 people living in one home on the Yankton Sioux Reservation.  In December 2001, the National American Indian Housing Council (“NAIHC”) released a study of overcrowding in American Indian and Alaska Native communities which identified a lack of housing options as a main reason for the high incidence of overcrowding in Indian Country (Too Few Rooms: Residential Crowding in Native American Communities and Alaska Native Villages, Washington, D.C.).  The General Accounting Office found in 1997, that the housing problems for low-income Native Americans are still more severe than for other Americans as a whole (Native American Housing: Information on HUD’s Housing Programs for Native Americans, GAO-RCED-97-64, March 1997). 

Since it was authorized in 1996, funding for NAHASDA programs has hovered at approximately $650 million annually.  Funds are allocated to 365 tribally designated housing entities (TDHEs) (formally Indian Housing Authorities) for purposes authorized by the Act and deemed necessary by TDHEs in their Indian Housing Plans (some TDHEs serve members of more than one tribe).  Eligible activities include operating assistance, development, housing services, housing management services, and model housing activities approved by HUD.  The Act also includes provisions for loan guarantees for both homeownership and rental housing and for leveraging funds from the private sector.  Most funds must be used to provide assistance to households with incomes under 80 percent of the area median.  Funds are administered by HUD’s Office of Native American Housing (ONAP).  Prior to the enactment of NAHASDA, only tribes with Indian Housing Authorities were eligible to receive funds.  Now all tribes can, but in many cases the amount of funding is so limited, it does nothing to improve the housing stock.  The program works in most places.  In fact, the HUD Inspector General released its results of a nationwide audit of the program and found: “Overall, tribes have successfully implemented NAHASDA.” (2001-SE-107-0002).   HUD estimates that current NAHASDA funding levels will only meet five percent of the need for housing (One-Stop Mortgage Center Initiative in Indian Country, U.S. Department of HUD and U.S. Department of the Treasury, October 2000; (“One-Stop Report”)).  NAHASDA has facilitated the development or rehabilitation of approximately 25,000 units since 1997.

The commission recommends that NAHASDA be funded at a level of $1 billion annually in the next several years to keep pace with increases in the Native American population, the capacity of tribes, and condition of the housing stock.  

Provide assistance for housing development capacity building and the creation of CDFIs or similar institutions on reservations.

Until the passage of NAHASDA, the type of housing and the programs through which that housing could be developed was essentially predetermined.  NAHASDA changed all that by providing tribes with the opportunity to be much more creative in the design of their programs.  With opportunity comes challenges and technical assistance is needed to meet these challenges.   HUD’s ONAP provides such assistance and training, but the demand far exceeds the available funds.  

NAIHC also provides training to tribal members in all aspects of housing development, financial management, home buyer education, and fiscal management.  Congress has provided funds to NAIHC in recent years through a set aside of CDBG funds and one time of NAHASDA funds – ranging from $1.8 million to $4.2 million.  

Several additional sources of funding to help create or strengthen this capacity presently exist, but tribes must compete with other struggling organizations to get a share of those.  In recent years, HUD has allocated a substantial portion of its Rural Housing and Economic Development grant funds to tribes.  This program was slated for elimination in the President’s budget for FY 2002 but Congress provided $25 million as it did the previous year.   There is no funding in the proposed budget for FY 2003.  USDA also has a small program for capacity building ($6 million) and a few tribes have accessed these dollars as well. 

The CDFI Study found that while there are nine tribally owned commercial banks, seven credit unions and fourteen loans funds established to serve Native American communities, the lack of financial institutions based in Indian Land and Hawaiian Home Land is a serious problem.   The financial survey conducted in conjunction with the study found: “Only 14 percent of communities on Indian Lands have a financial institution in their community, approximately half of those communities have a financial institution nearby and only about half have an easily accessible ATM.  Six percent of the residents of Indian Lands must travel more than 100 miles to reach the nearest bank or ATM.” (CDFI Study at 9). 

A 1996 Urban Institute report partly attributed the housing need in tribal areas to “past Federal practices, low incomes associated with limited education and few job opportunities, and remote locations” and indicated that “…some of the problem is due to lack of private financing in Indian Country.” (Assessment of American Indian Housing Needs and Programs: Final Report; the Urban Institute for Public Finance and Housing, Washington, D.C).  The Office of the Comptroller of the Currency has recently devoted an entire edition of its newsletter to lending in Indian Country.  Frank Riolo, President and CEO of Borrego Springs Bank in California writes: “Bankers and others who see the practical benefits as well as the moral urgency of doing business with American Indians must be prepared to go and meet them on their own turf, terms and timetable.  Many reservation Indians have never owned a checkbook or a credit card and have no experience with credit or lending.  Although this has changed for a number of tribes, those who have experienced an explosion of economic growth through gaming and related economic growth through gaming and related economic diversification, most Indians continue to be plagued by the most oppressive and obstinate poverty of any population group in the U.S.” (“Indian Country - Like No Other Developing Country” in Community Developments, Fall 2001).

A federal interagency task force identified the following challenges to mortgage lending on reservations in October 2000: higher lender transaction costs on trust land; higher pre-development costs on such land, such as surveys and environmental assessments; higher infrastructure costs in remote, rural or underdeveloped areas; lack of information about available loan programs; poor or no homebuyer credit history; lack of culturally relevant homebuyer and financial skills education; and lack of savings and assets in tribal communities (One-Stop Report).  

A 38-State Study of Financial Services, Banking and Lending Needs in Native Communities, a study conducted by First Nations Development Institute and published in 1998, identified several banking and credit needs - most notably a need for housing finance, including construction, rehabilitation and home improvement credit. 

The CDFI Fund recently announced the availability of $3.5 for technical assistance to promote economic development in Native American and Alaska Native communities by creating new CDFIs or building the capacity of existing ones (66 Fed. Reg. 48930, September 24, 2001).

By way of example, the Hopi Credit Association, which is not a depository credit union, has been in existence since 1952.  Approximately ¾ of its loans made in the last year were for housing purposes.  It is a relatively small operation but the only place on the Hopi Reservation (located in the middle of the Navajo Nation in rural Arizona) where tribal members can obtain loans at reasonable rates.  Funds for home loans typically dry up by mid-year.  There are no bank branches on this reservation.  The mobile home dealer down the road charges 18% interest on its mobile home loans while the credit association charges only nine percent.  It has recently been designated a CDFI by the Treasury Department and expects to receive an infusion of capital to sustain its operations shortly.   

To increase the self-sufficiency of tribes and tribal members, the Commission recommends increases in funds for capacity building, technical assistance and training for the development of housing, an increase of the rate of homeownership, and the creation of lending institutions in Indian Country.

Provide resources to the Land Title Commission to facilitate mortgage lending in Indian Country and additional funds to Department of Interior (DOI) to facilitate mortgage lending in Indian Country.

The land tenure system within many American Indian communities is very complex. The major types of ownership on reservations are:

Land held in trust for tribes:  Approximately ¾ of all Indian land is held in trust by the U.S. government on the tribes’ behalf.  Trust lands cannot be alienated (taken out of trust) or encumbered without the approval of the DOI.  Tribes may lease or otherwise assign portions of trust land for use by specific individuals purposes, but ownership remains with the tribe.  Generally tribal courts together with the DOI have jurisdiction over key real estate transactions.

Land held in trust for individuals - These lands are held in trust by the federal government for individuals.  Another term is allotted lands.  Tribes generally have no property interest in allotted trust lands.  However, like tribal trust land, allotted lands cannot be alienated or encumbered without DOI approval. 

Fee simple land - These lands are bought and sold by individuals without restriction or approval by DOI.

The Departments of HUD, USDA, and Veterans Affairs have various guarantee or insured programs that have been utilized in Indian Country with varying success.  Even loans assisted through these programs require DOI approval.  A common complaint of lenders, borrowers and tribes is the amount of time it takes to obtain these approvals and that the process varies from region to region (see comments submitted in response the MHC solicitation letter from Kent Paul, Tom Wright, and CIHD; “Tribal Possibilities” in Independent Banker, July 1999; One-Stop Report, “On Indian Reservations, Home Loans Scarce”, American Banker, 1/27/99;”On Indian Reservations, Little Hope for Home Loans, The Washington Post, 11/25/98; NATIVE AMERICAN HOUSING – Homeownership Opportunities on Trust Land Are Limited, GAO/RCED-98-49, Feb 1998; CDFI Study, p.29). According to NAIHC, there is a 113 staff-year backlog of title search requests (STATE OF INDIAN HOUSING FACT SHEET). 

Unlike Native Americans living on tribal lands in the “lower 48”, the majority of Alaska’s Indians, Aleuts, and Eskimos live on 43.7 million acres of Native-owned land throughout the state.  The 1971 Alaska Native Settlement Claim Act (ANSCA) apportioned this land and $962.5 million to the Alaska Natives who forfeited all other claims to Alaskan lands.  ANSCA established 13 regional corporations and permitted Alaska Natives to enroll and be issued stock in a regional, village or urban corporation.  Land is owned in fee simple by a Native corporation, which has jurisdiction over its use and whether it can be sold on the open market.  Most corporation-owned land is marketable and can be used as collateral.  Although financial institutions do not face the same challenges posed by mortgage lending on trust land, many other factors hamper their ability to do business in the more than 220,000 Alaska Native villages throughout the state. (Bringing Private Resources to Native Lands, Federal Home Loan Bank of Seattle, October 1993, p. 9). 

The Commission supports the Lands Title Report Commission, which was authorized in P.L. 106-568 enacted on December 27, 2000.  This commission is to “…analyze the system of the BIA for maintaining land ownership records and title documents and issuing certified title status report relating to Indian trust lands and pursuant to such analysis determine how best to improve or replace the system.”  $500,000 was authorized but not yet appropriated.  

The Department of Interior is presently allocating many of its existing resources to address a class action lawsuit which was filed on behalf of over 300,000 individual Indians whose trust funds had been mismanaged by the federal government (Cobell v. Norton).  Additional funds will be needed to accelerate the mortgage lending process in the interim.  

Provide sufficient resources to implement the Native Hawaiian Housing Assistance Program (authorized in 2000).

Hawaiians with at least 50 percent Hawaiian ancestry (Native Hawaiians) are eligible to lease Home Lands from the State of Hawaii.  Home Lands are held in trust by the state, and like tribal lands, they cannot be sold or transferred, except to another Native Hawaiian. 

Home Lands were created in 1921 through the Hawaiian Homes Commission Act, which set aside 203,000 acres of land for native Hawaiian homesteaders. The federal government managed the program through the Hawaiian Homes Commission.

In 1959, when Hawaii became a state, all public lands were passed to the State of Hawaii.  The Department of Hawaiian Home Lands (DHHL) was created to assume the management and disposition of Home Land properties.  Homesteaders lease property on 99-year terms of $1 year.  The lessee pays for the home and DHHL is supposed to cover the costs associated with on and off-site improvements.  Unlike Native Americans, Native Hawaiians are not eligible to access federal housing programs. (Bringing Private Resources to Native Lands, at p. 9).

The Urban Institute in March 1996, reported that nearly half of Native Hawaiians experience a problem of affordability, overcrowding and structural inadequacy. These were among their other findings: the incidence of housing problems was much greater for Native Hawaiian households (49%) than for non-Natives (38%); the unavailability of affordable housing leading to high rates of overcrowding is the major housing issue for Native Hawaiians living in the state with the country’s highest housing costs; and housing for Native Hawaiians is likely to be in short supply in the foreseeable future due to expected population growth and current housing production trends (Housing Problems and Needs of Native Hawaiians).  CIHD reported in their statement to the MHC that overcrowding is seen in Native Hawaiian homes at a rate of 36 percent as opposed to 3 percent for all other homes in the United 
In 2000, Congress enacted the Native Hawaiian Housing Assistance Program modeled after NAHASDA (P.L. 106-568, Title II).  The FY 2002 HUD appropriations bill provided $9.6 million for this program in the first year.  According to comments recently received by the MHC from Hawaiian Community Assets, there are approximately 20,000 families currently on a waiting list for a lease on a spot on a Hawaiian Home Land, some of who have been waiting for 20 years.  The land is not the issue in these cases, the lack of access to capital and a lack of understanding of the mortgage lending process is.  There is a need for homeownership education, capacity building, and CDFI formation and capitalization for Native Hawaiians just as there is for Native Americans (see earlier recommendation).   

The Commission recommends to Congress that the funding for the Native Hawaiian Housing Assistance Program be increased from the initial funding level of $9.6 million (in FY 2002) over a five year period to $40 million each year in order to give organizations time to develop the capacity to utilize such funds.  Funding for NAHASDA programs should not be reduced as a result. 

Provide sufficient funds to address housing-related infrastructure needs in Indian Country through Indian Health Services and Rural Utility Service.

P.L. 94-437, the Indian Health Care Improvement Act, states that tribes are deserving of federally subsidized sanitation facilities.  Indian Health Services, under its Sanitation Facilities Construction Program provides funding for essential water, sewer and solid waste facilities to serve Indian homes.  It provides project pre-planning and consultation, coordination with other Federal, state and local government entities, project design, developing agreements with tribes and others, assisting tribes with operation and maintenance of constructed facilities.  It is staffed with engineers, technicians and operations and maintenance specialists. 

Rural Utility Service (RUS) of USDA also provides loans, grants and technical assistance for drinking water and waste disposal (WWD) needs.  The loans are made to rural areas and towns with a population not in excess of 10,000.  Direct and guaranteed loans are available to Indian tribes.  Grants are made to reduce costs to a reasonable level to rural users – for up to 75 percent of eligible costs in some cases.  The median household income of the service area must be below the state’s non-metro median household income.  The fiscal year 2000 Agriculture Appropriations Act contained a $12 million set aside of RHS funds for Native American tribes.  In FY 2001, $15.75 million was set-aside which resulted in 35 projects in Indian Country.  There is an annual authorization of $20 million for these purposes presently pending in the farm bill. 

The EPA also provides loans and grants for this and the Rural Community Assistance Program provides training and technical assistance to assist tribes and other small rural communities with water and sewer needs.

In 1995, the National Tribal Development Association conducted a study and determined that most tribes lack the basic infrastructure that is necessary for economic and community development.  Tribes have limited access to energy, water, transportation, and technical assistance designed to develop this infrastructure. For example, there are over 50,000 miles of roads in Indian country and less than half of these are paved.  In addition, 73 % of all tribal water treatment facilities are considered inadequate (Senate Committee on Indian Affairs, Report 106-149 to accompany S. 40, September 8, 1999).   A recent study on infrastructure needs conducted by the New Mexico State University found that “Tribes overwhelmingly identified their top investment priorities as housing, roads, wastewater technology, and medical facilities.” (Assessment of Technology Infrastructure in Native Communities, NMSU, 2000).

Less than 50 percent of homes on reservations are connected to a public sewer.  About one in five reservation homes dispose of sewage by means other than public sewer, septic tank or cesspool – often resulting to “honeybucket” methods in which household waste and sewage is collected into large receptacles and then dumped into lagoons beyond the boundaries or the village or tribe.  When heavy rain falls, or spring melts to top layer of the frost in Alaskan villages, honeybucket settlements suffer severe contamination and rampant bacterial and viral infection from waste and sewage washing back into the communities, seeping into water and poisoning crops (Native American Housing News - Special Convention Issue, June 2001, p. 9).  

NAHASDA funds, although limited, are presently outstripping the housing construction and homeownership momentum.  Tribes often report that they are caught in the middle of bureaucratic battles between government agencies each with their own set of rules and regulations. 

Over the past decade, tribes have made some progress toward putting infrastructure on their reservations by combining tribal, public and private funds but much more needs to be done (Michelle Tirado, “Nation Building: Erecting New Links to Economic Prosperity in Indian Country”, American Indian Report, February 2002).

To begin to address the coordination and duplication issues, an Interagency Task Force on Infrastructure consisting of BIA, EPA, HUD, HIS and USDA.  The Commission supports the efforts of this task force.

CIHD recommends that $280 million be appropriated for IHS Sanitation Facilities construction.  The Commission supports this level for IHS and recommends that Congress appropriate sufficient funds to make a dent in Native American infrastructure needs through RUS and other sources.  

Develop a program for the provision of housing for Tribal college students and faculty.

There are 32 tribal colleges today, most of which are located in very isolated areas where housing is in short supply (seven in MT, five in ND, four in SD, three in NM, 2 in WI).  Welfare reform legislation enacted in 1996,with its stricter work and job training requirements is placing greater demands on the tribal colleges.  In 1995, American Indian students accounted for approximately 130,000 students, or less than 1 percent of all students in higher education.  American Indians living on reservations may be only half as likely as their white counterparts to persist and attain a degree (Pavel, et all 1995).  Meanwhile American Indian populations have become increasingly younger and college education that is obtainable and effective will be critical for improving self-sufficiency of future generations on Indian lands.  Few colleges presently provide housing.  Many tribal colleges help to foster local economic development.  Many of them offer adult basic education, remedial or high school equivalency programs.  Most of the students enrolled in these colleges are the first generation in their family to go to college.  Over half of the students are single parents and approximately 85 percent of the students attending tribal colleges live at or below the poverty level (American Indian College Fund website). 

Tribal colleges receive little or no funding from state governments, as states have no obligation to fund them due to their location on federal trust land.  The trust status also prevents the levying of local property taxes to support higher education – an important source of revenue for most mainstream community colleges.  Funding comes from Bureau of Indian Affairs in the main.  NAHASDA funds can be used to fund the construction of housing for college students if used by eligible families under the model program activity (see HUD memo on NAHASDA-eligible activities, November 20, 2000).   However most tribes, when faced with overwhelming housing needs have not chosen to use their limited funds for these purposes when other needs are deemed more pressing.  The Commission recommends that Congress provide funds to HUD over and above necessary NAHASDA amounts to address tribal college student and faculty needs.  

Amend the Internal Revenue Code to permit tribes to issue tax-exempt private activity bonds for housing

There are several tax issues that need to be addressed to facilitate the development of housing in Indian Country. Present law effectively prohibits a borrower in a tax-exempt issuance from relying on future federal financial assistance (e.g. guaranteed payments) to repay the loan.  There are various exemptions from the federal guarantee prohibition that state and local governments may take advantage of (particularly in the housing context).  None of these are for programs tailored to Indian tribes (such as Title VI of NAHASDA).  Under current law, tribes cannot issue tax-exempt bonds for housing projects except for rental units that are owned by the tribe and leased to tribal members. Unlike state and local governments, tribes cannot issue tax-exempt bonds for single family or multifamily units that are owned by qualified residents.  Nor can tribes issue tax-exempt bonds for rental housing owned by a partnership in which the tribe is a member.  

In addition, private activity bonds issued by states are generally subject to a volume cap - which is determined by multiplying the state’s population by $62.50 in 2001, and $75.00 in years after 2001.  There is no per capita volume cap specially allocated to tribes (or a volume cap exemption).  Because a tribe is not a political subdivision of the state, states are often reluctant to give precious bonding authority to a tribal government when the states own municipalities are in need. 

There are various bills pending in Congress and accompanying amendments that seek to address the ability of tribes to issue tax-exempt bonds (S.660, H.R. 178, and H.R. 2253).  Without endorsing any one in particular, the Commission recommends that the tax code be amended to foster development of needed housing for Native Americans.   

The Federal Government should as a whole, honor its commitment to the provision of safe, decent, and affordable housing for Native people by adequately funding Native housing programs.

This recommendation was made in 1992 in the Final Report of the National Commission on American Indian, Alaska Native, and Native Hawaiian Housing and is just a necessary in this millennium as it was in the last (See Building the Future: A Blueprint for Change: By Our Homes You Will Know Us, p. 77).  The 1992 commission, composed almost entirely of Native Americans with broad ranging expertise in Native housing issues, said: “In exchange for concessions with respect to our lands and freedom of our right of self-determination, the Native Americans were promised the support of the United States, which, as a result of the concessions made, was essential to our survival and well being”.  One could argue that the Federal government has a moral obligation to work with the tribes to address these needs. The relationship between tribes and the United States is one of a government to a government.  This principle has shaped the entire history of dealings between the federal government and the tribes, and is lodged in the Constitution of the United States.  Because the Constitution vests authority over Indian Affairs in the federal government, generally states have no authority over tribal governments.  The Tribal-to-State relationship is also one of a government to government (American Indians and Alaska Natives, Office of American Indian Trust, Dept of the Interior).

“States and tribes are not often friends.  States dislike the fact that reservation Indians usually cannot be taxed or regulated by the state, and Indians dislike the states’ constant attempts to find ways to tax and regulate them.  The state-Indian conflict has been a long and bitter one (Stephen L. Pevar, The Rights of American Indians and Their Tribes, ACLU Handbooks for Young Americans, Puffin Books, 1997 at p.76).  Some states are allocating some of their housing funds to address critical needs in Indian areas, but others are not and have no interest in so doing. 

For example, 14 state housing finance agencies have issued low-income housing tax credits to tribes or tribal entities (but some of these have only done one transaction). The primary states with active programs are: AK, SD, MT, NM, MN and WA.  Several states offer access to HOME funds but NM and AK are the most aggressive in this area. MN, MT and ND made funds available through the traditional scoring process.  NCSHA reports that there is a fair housing issue that prevents them from making HOME funds available to tribes (e-mail from Thomas Wright in response to request from commissioners on conference call of 10/4/01).

The Commission received a number of other worthy recommendations from commenters and others in the process of gathering information from Federal agencies, hill staffers and banking regulators.  Some of these ideas were beyond the scope and expertise of Commissioners. 

For example, hill staffers suggested that housing programs be made more flexible to better address the unique housing needs of Native Americans as sovereign nations and in Alaska and Hawaii.  Tribes that are capable, they and others suggest, should be given greater authority in the administration of their housing programs. 

One idea that was raised by the 1992 commission was the creation of a Native American Finance Authority.  Notwithstanding the involvement of the secondary market and the Federal Home Loan Banks in these areas, this may be an idea to reconsider in the future.  The newly formed Native American National Bank is something to watch and support. 

CIHD and others have recommended changes to a number of specific programs - the Section 184 loan guarantee program for single-family loans to tribal members; an increase in the set-aside of funds for CDBG for tribes; and increases in the Department of Interior’s Housing Improvement Program.  Then there are new ideas: a commission to develop tax incentives for investment in Indian Country; a federal job corporation for building construction on reservations; an incentive program for builders and developers in Indian Country (it is a burgeoning untapped market); incentives for banks to lend in Indian Country.  Other recommendations forwarded by CIHD and others include a set aside of Low Income Tax Credits, Mortgage Revenue Bonds and any future homeownership tax credits for tribes.  The mortgage market is only beginning to take shape in Indian Country. 

Within the last several years, HUD, the banking regulators, and national non-profit organizations, such as First Nations Development Institute and NAIHC, have held conferences and provided materials about make mortgage loans and developing housing Indian Country (see Appendix L – Summary of Federal Financial Regulators Initiatives in the One-Stop Report).  The Federal Reserve Bank of San Francisco has been conducting regional Sovereign Lending Workshops throughout the country to bring lenders and tribes together - to help tribes develop Uniform Commercial Codes which are necessary to make lenders feel comfortable in the event of a foreclosure on trust lands. These interagency efforts should continue and should be expanded.  For as soon as one tribe develops a program, another becomes ready to learn how to replicate it and as mentioned previously the Native population is increasing and the programs demand more technical and financial sophistication.  

Notwithstanding the interest and willingness of tribes to invest their own funds in housing their people, there continues to be a major role for the Federal government to play.  The First Peoples are first generation, not merely first-time homebuyers (in the conventional financing context).  They want and arguably deserve a part of the American dream, too.   

�  In this document the term “Native American” includes American Indians and Alaska Natives.
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