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not? He's probably off xeroxing or running errands.
Timis a recent graduate of Georgetown Law School and
wor ked for the House Crine Subconmittee. Allison
Flatt is a policy analyst who's seated right over
here. Allison, also an attorney, worked for the

Nati onal Association of Attorneys General where she
edited the newsletter for states on Internet ganbling.

Anmy Ricketts -- is Amry in the roon? Any
is in the back right over here -- is our
conmuni cati ons assi stant, and Amy has worked on
Capitol Hill for a nunber of years, including the
House Republican Conference and the Heritage
Foundat i on.

I hope that all of you have had the
opportunity to neet or talk with themindividually by
now, and appreciate all of their hard work in getting
us to this point.

At this point on our agenda we're prepared
to discuss old business, and that would bring us to
the point in the discussion about our rules. Shortly
after the last neeting | asked GSA, as instructed by

t he Conmi ssion, to review the rules proposed for the
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operation of our Commi ssion. And you have received,
conmi ssioners, a copy of the response from GSA, and
for your information it's included in your briefing
books behind Tab 6.

To facilitate the process and ensure that
each conmi ssioner's viewpoi nt was incorporated, |
devel oped a set of rules based upon the issues raised
by those comm ssioners who submitted rules, and the
nodel rul es recommended by GSA. This draft was
i ntended to provide sinple, comobn sense gui dance to
the Conmi ssion and to the Conmi ssion staff.

VWher ever possible, | avoided restating the
law or including things that were nore appropriately
addressed el sewhere. An exanple of this was the
concern expressed by a couple of comn ssioners that
press rel eases woul d be managed appropriately and in
a professional manner. Press releases fromthe
Conmi ssion office will be limted to factua
i nformati on unless a policy statenent is authorized by
the Conmission. So that is how we intend to operate,
but that was not, as an exanple, included as a rule.

The draft | devel oped was initially

12
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circul ated anong those Conmi ssioners who submtted
rules for their review During that tine, Dr. More
subm tted sone additional comments based on the GSA
review, and these were included as well. Later drafts
were circul ated anong the entire Comm ssion and

i ndi vi dual comments were incorporated into each
subsequent draft.

The | ater versions were reviewed by M.
Terwilliger for |egal soundness and consistency with
Federal law. The docunent you have in front of you
represents the final version of many iterations.
believe that we got to this point by working to
i ncl ude or address every comment nade by a
conmi ssioner, and resol ve i ssues where two or nore
conmi ssi oners wanted contrary itens.

VWiile it has been sonewhat akin to a rea
estate negotiation, | nust say that every conm ssioner
participated in such a way as to nake this a
meani ngf ul and not unpl easant process at all. |
suspect that like me, along the way each of you cane
to understand the issues better as a result of having

gone through the process.

13
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Yest erday, Commi ssion Loescher submitted
an additional set of rules. M initial review of
t hose rul es suggest that he was attenpting to create
a consensus docunent as well, and | do want to thank
himfor that and | do appreciate that.

However, many of the issues included in
his draft have either been elimnated or are no | onger
necessary, but the spirit of themare included in the
draft that you have before you.

I'd like to open this issue up for
di scussion or a notion at this tine.

COW SSI ONER LOESCHER: Madam Chai r man?

CHAlI RPERSON JAMES:  Conmi ssi oner Loescher

COWMM SSIONER LOESCHER:  I'd like to offer
a couple of things. One, comments on FACA, and al so
comments on a process to work through these rules. |
woul d I'i ke to suggest that we work fromthe Chairnman's
mark and go through them acknow edgi ng those that we
agree on and those that may need to be nodifi ed.

And then there are at |east 12 itens that
I am concerned about that are not included in the

Chairman's mark. And if that would be an acceptable

14



10

11

12

13

14

15

16

17

18

19

20

21

22

15

procedure | think that would be a good procedure to
fol |l ow

CHAlI RPERSON JAMES: Woul d you like to
offer that in the formof a Mtion?

COW SSI ONER LOESCHER:  1'd i ke to nove
that we use the Chairman's mark as the docunment we
wor k through, and that there be nodifications and
anendnments added by a Mbtion. | so nove.

CHAlI RPERSON JAMES: Hearing no second, the
Motion --

COW SSI ONER McCARTHY:  |' m not sure we
need a Mbtion to do this. |'magreeable to letting
Conmi ssi oner Loescher proceed with his presentation
and where he thinks there ought to be a nodification,
if you can get a second in support around --

CHAlI RPERSON JAMES: W do have a Mbdtion on
the table and that Mtion does need to be addressed.

COW SSI ONER McCARTHY:  I'msorry. |
t hought you just indicated it failed, Chair.

CHAlI RPERSON JAMES: | had not gotten to
that point. You cut me off before |I got there.

COW SSI ONER MECARTHY:  Oh, okay. 1'm
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sorry. | did hear a Mdtion and I did not hear a
second for that particular Motion. | think it would
be appropriate if he would like to anend that Mdtion
or offer --

COW SSI ONER LEONE:  Coul d sonebody

restate it or read it back? | didn't understand the -

CHAlI RPERSON JAMES: Certainly. Allison,
were you able to get it down?

M5. FLATT: | think so. He noved that we
use the chair's mark as the docunent for review and
di scuss anendnments and nodifications added by Mti on.

CHAlI RPERSON JAMES: Go through |Iine by
line.

COW SSI ONER LOESCHER:  No, section by
secti on.

CHAlI RPERSON JAMES: Section by section.
And I'"mwaiting on a -- that's the Mdtion that's
bef ore you.

COW SSIONER LANNI: 1"l second that.

COWM SSI ONER LEONE:  Can we discuss it?

CHAlI RPERSON JAMES: Yes, nowit's
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appropriate for discussion.

COWM SSI ONER LEONE: | just raise this
guesti on about whether we -- | presuned that the way
we woul d approach this docunment is to go through it
and have people discuss it and offer changes if they
disagree with it, and that that would be the normal
pr ocedure.

It doesn't sound to ne like this Mdtion is
any nore than saying we would proceed in the
conventional fashion. Ooviously, if there's nore to
this Mtion then | mght have a different reaction,
since | also think we should proceed expeditiously.
And as perhaps the only conm ssioner who has not
suggested a single rule this year, | really appreciate
how many have been offered by others, and I know I'm

not hol di ng up ny end.

I just -- the Modtion sounds procedural
and in that sense if that's all it is | don't have a
problemwith it. |If it carries the inport that we're

going to start fromscratch again | would be very
troubl ed.

CHAlI RPERSON JAMES: Let ne see, M.
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Loescher, if | understand the Mtion, so that as we
take a vote on it we can all be clear about what we're
voting for.

And what you're suggesting is that we
bring up a particular section of the docunent, you
want to introduce anmendnments for that particul ar
section, and discussion, and we nove through the
docunent that way. | certainly have no objection to
t hat .

Does everyone understand the Motion?
Wul d you like to have a vote? Al in favor?

(Chorus of ayes.)

Opposed?

COVM SSI ONER DOBSON:  Opposed.

COW SSI ONER MOORE: (pposed.

CHAlI RPERSON JAMES: GCkay. Wth that in
mnd, then let's proceed with the docunent.

COW SSI ONER LCESCHER: Madam Chai r man.

CHAI RPERSON JAMES: 1'd like to start with
Section 1. Is that what you're suggesting -- to see
if there are any anendnents or changes to that

particul ar section? O would you like to just take
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themall in a general -- how would you like to --

COWM SSI ONER LANNI:  NMadam Chair for the -

CHAlI RPERSON JAMES:  Conmi ssi oner Lanni .

COW SSI ONER LANNI: If | may, Madam
Chair. | think we should rmaybe for the record,
designate that this is the revised draft dated
10/31/97, time 9:08 a.m

CHAlI RPERSON JAMES: That's correct.

COWM SSI ONER LANNI: Just for the record.

CHAlI RPERSON JAMES: There are a series and
for the record, we want to be clear what we're
operating off of, and that's 10/31/1997, 9:08 a.m
That woul d be this norning.

COW SSI ONER LOESCHER: Madam Chai r man?

CHAlI RPERSON JAMES:  Conmi ssi oner Loescher.

COW SSI ONER LOESCHER: | nove to adopt
Sections 1 through 4 on page 1.

CHAlI RPERSON JAMES: Well, would you Iike
t hrough -- Comni ssi oner Leone?

COW SSIONER LOESCHER:  1'd like to --

well, | guess there's a Motion on the floor -- because
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| was going to nove the docunent -- approve the
docunent. Then if people want to propose anendnents
to that Mtion they can be specific about what they'd
i ke to anend.

But | don't want to cut off another
Motion. But | would nove we approve the docunment as
admtted, and I know 9:08 a.m Mbti on.

COW SSI ONER LCESCHER:  Second t he Mti on.

COW SSI ONER LEONE:  Then we can nove the
di scussi on.

CHAlI RPERSON JAMES: Good. Well, we do
have a Mbtion on the floor. You had just noved that
we adopt Sections 1 through 4. | did not hear a
second for that Mdtion so that Mtion died. W're now
entertaining the Mdtion from Comm ssi oner Leone who
has nmoved that we adopt the docunment. It has received
a second, and we are now at the point of discussion
for this particular docunent. Comm ssioner WI helm

COW SSI ONER W LHELM | woul d just Iike
to commend Dr. Moore and the Chair and M. Bible and
M. Lanni and no doubt others, whose contributions I'm

not directly famliar with -- Dr. Dobson. To all of
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t he people who contributed to putting together what |
bel i eve was a consensus docunent that will enable the
Conmi ssion to nove forward, and | appreciate those
efforts on the part of all of those and others.
COW SSI ONER LANNI :  Madam Chai r ?
CHAlI RPERSON JAMES:  Conmi ssi oner Lanni .
COWM SSI ONER LANNI: | nove the question.
CHAlI RPERSON JAMES: The question is before
us. \Vote?
COW SSI ONER LOESCHER: Madam Chai r man?
CHAlI RPERSON JAMES:  Conmi ssi oner Loescher.
COW SSI ONER LOESCHER: At this point of
di scussi on your package, the Chairman's mark, is on
the floor, and | agreed to the Mtion to introduce
that, but | was hoping that the comn ssioners woul d
al | ow sonme conmposed anmendnents to the docunent, and
" m hoping that we could do so.
CHAlI RPERSON JAMES: Wiere are we in the
Moti on process?
MR TERWLLI GER: Di scussion of the Mtion
to adopt the rules.

CHAlI RPERSON JAMES: We are at the point

21
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for discussion. 1Is it appropriate to receive
anendnments at this point? Do we need to vote on the
Motion that's before --

COW SSIONER LEONE: | think if we want to
be strict Robert's, Terry can withdraw his call for
the question and we can entertain, if you so choose,
and | think the sentinment is people probably ought to

have an opportunity to propose anmendnents rather than

CHAlI RPERSON JAMES: Right. So we will
wi t hdraw that Motion and we are prepared to receive
any amendnents that any conmm ssioner may have at this
poi nt .

COW SSI ONER DOBSON:  Excuse ne, Madam
Chair. Don't we need to vote on the Mtion itself,
before you start anending it.

CHAlI RPERSON JAMES: Well, that was ny
guesti on.

MR, TERWLLIGER May | have a nonent?

CHAlI RPERSON JAMES: The Chair recogni zes
general counsel .

MR TERW LLI GER: I think where we are is,

22
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there was a Motion nade by Conm ssioner Leone to adopt
the draft of the rules that was presented this
nmorni ng. That was seconded. That Mtion is nowin
its discussion phase. It seens to ne if the Chair so
rules that the various aspects of the rules as drafted
can be discussed at this point.

| don't think it's appropriate to nove to
anend this draft right now, but it is certainly
appropriate to discuss parts of it and then you woul d
have to take a vote on the pending Mtion to adopt
this --

CHAlI RPERSON JAMES: Before --

MR, TERWLLIGER -- before taking
anendments. Wy don't we --

COW SSI ONER LOESCHER: Madam Chai rman, a
poi nt of order --

CHAlI RPERSON JAMES: Wy don't we proceed
this way --

COW SSI ONER LCESCHER:  Poi nt of order.

CHAlI RPERSON JAMES: -- as a suggestion.
The Chair recogni zes Conm ssi oner Loescher.

COW SSI ONER LOESCHER: A point of order.
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| disagree with | egal counsel's opinion in that it's
wholly in order to present the Chairman's nark as has
been presented as the action contenplated by the

Conmi ssion, and it's wholly in order for us to advance
anendnments to the docunent as a part of this Mtion

If you vote on the Motion to adopt the
Chairman's mark there's no further discussion; it's
adopted. And it doesn't help those of us who want to
advance anendnments to be amendi ng the docunent | ater
It's part and parcel of the Mtion. And under
Robert's Rules of Order you can anmend the Motion. So
| disagree with counsel's advice.

MR TERWLLIGER | think under Robert's
what woul d have to happen, Madam Chai rwoman, is that
the Motion that's on the floor would have to -- there
woul d have to be a Motion to anmend that to permt
di scussion of -- pernmt Mtions to amend this
docunent .

The Motion that's on the floor right now
for discussion is whether or not to adopt this
docunment as submitted to the Conm ssion. And

certainly, substantive aspects of the docunment can be
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di scussed in that discussion, and perhaps that m ght
identify for the conmm ssioners as a body, whether or
not they want to either adopt it as is or not adopt it
as is, and then open it up for anmendnents and so
forth.

CHAlI RPERSON JAMES:  Conmi ssi oner Loescher,
I would like to reconmend that since that's where we
are at this particular stage in the discussion, that
we proceed in the discussion phase of this Mtion by
your entering into the discussion at this point to
tal k about the issues that you have, the problens that
you have.

And if at the end of that you would |ike
to offer an amendnent then perhaps sonething -- you
know, we could nake a decision at that particul ar
time. But we are at the discussion phase of the
Motion. And if you would Iike to proceed with your
di scussion of this Mtion that is currently before the
Conmi ssi on?

COW SSI ONER LCESCHER: Madam Chai r man,
"Il agree to proceed but I will still maintain ny

objection to |l egal counsel's advice that this Mtion
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is not open for amendnment. But let's proceed.

CHAlI RPERSON JAMES: Thank you.

COW SSI ONER LCESCHER: Madam Chai r man,
for the record | have advanced to you yesterday, a
menor anda dealing with the applicability of the
Federal Advisory Committee Act to the National I|npact
Ganbl i ng Study Conmission. And | believe that there
is consensus with you and a nunber of the
conmi ssioners and the | egal advisors, that there is
some doubt as to whether or not FACA does apply to
thi s body.

And ny nmenor anda goes through a | egal
anal ysis of that situation, and coupled with the | egal
anal ysis and al so coupled with the Departnent of
Justice letter to us, | believe that we could concl ude
t hat FACA does not indeed, apply to this Conm ssion.

Additionally, there are good points to
FACA and then there are negative points to FACA, and
we nust deal with those risks, hopefully through the
rules. And one -- for exanple, one is the issue of
conmi ssioner's advisors and volunteers that work with

each conmm ssi oner.



10

11

12

13

14

15

16

17

18

19

20

21

22

It's inportant for us to nmake sure that
t hose people, for exanple, are covered under the
confidentiality rule and so that the proprietary data
and other data that's offered to this Conm ssion are
protected. And | just raise that as an exanple of one
of the issues that needs to be dealt with in the
rul es.

" mnot agai nst outside advisors. | just
bel i eve that they need to be incorporated within the
rul es, as an exanple. Anyway, for the record, | offer
this letter to the Chair and to the Conmi ssion for the
record, dealing with FACA. | believe that we can
advance rul es that could not include FACA, or we can
i ncl ude FACA.

For ny purpose, | have drafted ny
suggestions to the comm ssioners within the context of
FACA; that the rules that | have advanced are within
the context of FACA. So | just want to, for the
record, offer this nenoranda to the minutes of this
nmeeti ng.

CHAI RPERSON JAMES:  Thank you.

COW SSI ONER LOESCHER:  Additional ly, in

27
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the spirit of your handling of this Mtion, issues not
included in the Chairman's mark -- which | feel are

i nportant, that need to be considered in the rules --
are in ny draft that advanced to each conm ssioner

| had provisions dealing with the budget
and work plan. Those are on page 3 and 4 of ny draft.
Expl anati on of decision to close neetings; that was on
page 5 of ny draft. The issue of annual report,
havi ng the open and cl osed neeti ngs.

(Appl ause from anot her room)

COW SSI ONER LEONE: We're in the wong
nmeeti ng.

COW SSI ONER LOESCHER: | think ' m going
to get nore support over there for ny --

(Laughter.)

The annual report was a provision that
provided to the public a record of our open and cl osed
nmeetings and the reasons therefore; the non-
del i berative nmeeting' s provisions on page 5 and 6.
Communi cations information sent to conmi ssioners was
a rule on page 6 of ny draft.

Confidentiality. | honestly believe,
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Madam Chai rman, that in the Chairman's nmark that that
provision is inconplete and i nadequate to deal wth
the confidentiality aspects of data and material s that
are subnmitted to this Conmm ssion, and | urge the
Conmmi ssion to put a high priority in |ooking at adding
a confidentiality provision other than what's in the
Chairman's mark, and consider the provision that |
have advanced.

The coll ection procedure | have advanced
on our draft, pages 7 and 8. The nedia. W had sone
provi sions of fered by other comm ssioners and there
are about three or four rules that we thought the
medi a coul d honor, and al so protects their interests
as well as ours.

The definition of a neeting on page 10 of
my draft, | thought was an inportant idea to define
what a neeting is as opposed to hearings and ot her
events that the Comm ssion had. The issue of press
rel eases and how they' re handl ed by the Conm ssion
believe is an inportant thing.

Hring of staff, other than the executive

director, on our draft page 12, | thought was an
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i nportant aspect to have. And then the issue of
representation by counsel is an inportant provision --
for a witness to be able to have representation by
counsel -- and that's excluded fromthe Chairnman's
draft.

The key things that, in addition to
confidentiality, is the issue of subpoenas and how
they're handl ed. W honestly believe that -- | would
ask the commi ssioners to really | ook hard at our
of feri ng on subpoenas.

Al so, the fact that subpoenas and
i nformati on derived through subpoenas and whatnot, are
not accessi bl e under the Freedom of Information Act;
that those people who offer data on a confidential
basi s i n subpoenaed heari ngs and whatnot, are not
back-doored by information going out under the Freedom
of Information Act. And we have an offering there and
| hope the conm ssioners would give high priority to
t hat busi ness.

The other is the business about subpoenas,
we would |ike to advance the notion that they be

handl ed under the Federal Rules, Rule 45, in terns of
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enforcenent. And also the fact that people who are
not wanting to be responsive to subpoenas have the
protections of the Federal Rule and that process. |
really believe that it's inportant to do that.

That covers the itens that are not
included in the Chairman's rules, but there are --
Madam Chairman, | believe that in summary, those are
the items that 1'd |ike to advance by Mtion, if
permtted at sone point, and | think they would be
positive and have nerit and the conm ssioners woul d
see the nerit of those anmendnents.

In summary, that's my contribution to this
part of the discussion

CHAlI RPERSON JAMES: Any ot her di scussion?
Any ot her discussion on the Mtion that we have before
us?

COWM SSI ONER LANNI :  And the Mbtion again,
Madam Chai rman? 1t's been a while.

CHAI RPERSON JAMES: It's been a while.

Al lison, could you re-read the notion?
MS. FLATT: The Motion to adopt the

Commi ssi oner's nmarked docunent ?
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CHAlI RPERSON JAMES: That's correct.

COWM SSI ONER LANNI @ A point of
clarification. |If we vote on such Mdtion and it's
passed, will we still have an opportunity to discuss
some issues relative to it, with the potential of
changi ng?

CHAlI RPERSON JAMES:  Wel |, ny understandi ng
is -- and one of the rules that's there -- is that you
can amend these rules at any point, anyway. So
certainly we could. But | think if there are issues
here that we need to discuss, we should probably do
that. |If you have a point of discussion you should
bring it up --

COW SSI ONER LANNI @ Thank you, Madam
Chair. If | may?

CHAlI RPERSON JAMES: -- before we vote.

COWM SSIONER LANNI: I f | may?

CHAlI RPERSON JAMES: The Chair recogni zes
Conmi ssi oner Lanni

COWM SSI ONER LANNI: I n working with your
draft -- the 9:08 a.m draft as so designated -- |

have sone questions actually, and conments.

32
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And 1'Il do it by -- paragraph 2 is the
first question | have; under "Authority" | have a
guestion. In the first three drafts which were
submtted to us, line 2 did not include the words "in
general". And | was just wondering why that was added
to this.

CHAI RPERSON JAMES: 1'd like to ask

counsel if you would address that particul ar issue.

MR TERWLLIGER Sure. | think M.
Loescher identifies what clearly is a |legal issue as
to whether or not the Federal Advisory Committee Act
applies to this Commission or not. And | don't fee
ei ther prepared or confident, or think I would do the
Conmi ssion justice, by opining off the top of ny head
about that now. W haven't been asked to do that.

I do think he raises sone inportant
points. So the intent of the rule as stated is not to
make a | egal determ nation as to whether the Advisory
Conmittee Act applies or not.

But at the sanme tine, to nake a part of
the operating rules of this Conm ssion, that the

Conmmission will, to the extent appropriate and not
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i nconsistent with the enabling |egislation that
created the Conmi ssion, act in accord with the Federa
Advi sory Committee Act.

CHAlI RPERSON JAMES: And fromthe Chair's
per spective, Conm ssioner Lanni, it was sinmply to say
that it is our intention to operate this Conm ssion in
an open and bal anced and fair process. And wherever
possi bl e, to adhere to those particul ar guidelines.

COW SSI ONER LANNI @ Thank you, Madam
Chair. Relative to roman nuneral 1V, capital B as in
"boy", again referring to nmy understandi ng of the
legislation in the law -- signed into | aw by the
President -- reference here is only to neetings and
not to hearings.

And it would seemto ne that in instances

where it says "all neetings" we should add, "al
nmeetings and hearings" inline 1. 1In line 4, "an
ongoi ng and open Commi ssion or Subconmittee or
hearings". | think there should be a reference to

each of these rather than just to neetings.
The sane woul d pertain to roman nunber

I V. C under "Agenda"; "A notice of Conm ssion
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meetings." | think it should be "or hearings".

CHAlI RPERSON JAMES: If you | ook on the
previ ous page, neetings are defined to include all of
those, and if you wanted, for a point of
clarification, I would certainly not object. But I
think you will see that by definition on the first
page.

COWM SSI ONER LANNI:  Does counsel confirn®

MR TERWLLIGER  Yes, the idea was to
make B, in terns of the open and cl osed issue, be
clear -- just in terns of the open and cl osed issue.
The point of "IV General” which is on the bottom of
page 1, was to nake it clear that any time the
Conmi ssion gathers -- whether it be for purposes of a
heari ng, a business neeting, or any other purpose --
that 1V(B) would apply.

COW SSIONER LANNI: So | shoul d assune
that on all matters, that the operative factor will be
-- under for "neetings" that "neetings" neans
heari ngs, neans subconmittee neetings, neans all
nmeeti ngs?

VMR TERWLLI GER. Exactly.
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CHAlI RPERSON JAMES: That's correct.
COW SSIONER LANNI: Wth that said, |
don't think it needs a change. Relative to IV(E) on

"M nutes and Transcripts", this is nore substantive to

me. | do have a concern. Wth all due respect to the
CHAI RPERSON JAMES: |'m-- |V where?
COMW SSIONER LANNI:  I'msorry, IV(E) as

in "Elizabeth".

CHAlI RPERSON JAMES: | should tell you that
what you're | ooking at was collated by the hotel and
some of the pages are out of order.

COW SSI ONER LANNI:  Right, exactly; IVis
ahead of II1l --

CHAlI RPERSON JAMES: Right.

COW SSI ONER LANNI: | assuned that that
woul d just be renoving a staple and changing it; it's
not a terribly difficult process.

CHAI RPERSON JAMES: It reads better.

COW SSIONER LANNI: It does; it reads a
| ot better.

COW SSI ONER W LHELM  Maybe for you.
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COW SSI ONER LANNI :  Under IV(E), | think
there should be a substantive edition here, and
suggest that relative to the transcripts that they may
be reviewed for accuracy by any conm ssioner prior to
the distribution, rather than just the executive
director -- with all due respect to the executive
director.

CHAlI RPERSON JAMES: Just as a logistica
matter that may be conplicated, but I think if any
conmi ssioner wants to review the transcripts, that
certainly is -- we would certainly operate that way.
If you'd like to insert it in the rules | have no
obj ecti on.

COW SSIONER LANNI: | would like to see
it submtted and added to the rules, and | don't know
what procedure that requires at this point; where
we' re di scussi ng anot her Mbti on.

MR TERWLLIGER Hold on just a second,
Kay.

COW SSI ONER LEONE: Wl |, you know, |
hate to do this, but in fact, you can ask the person

who nmade the Mtion whether they are willing to accept
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an amendnment to their Mtion, which could include such
| anguage. But let's get through it all first --

CHAI RPERSON JAMES:  Yes.

COW SSI ONER LEONE:  -- and then ask ne.

COW SSI ONER BI BLE:  Before we | eave that
poi nt -- Madam Chai rworman, before we | eave that point.

CHAlI RPERSON JAMES: The Chair recogni zes
Conmi ssi oner Bible.

COW SSI ONER BI BLE:  There's apparently
some correction procedure that the executive director
may make to transcripts. Now, the transcripts are
prepared by a certified court reporter; they certify
according to their professional standards as to the
accuracy and conpl eteness of those transcripts, so
don't know what the correction procedure is, unless
it's spelling of names and things of that nature.

CHAlI RPERSON JAMES: That's what is
intended there. And we have, in the last two
transcripts, needed to do that. | think Senator
Laxalt was Senator Faxalt or sonething. You know, we
just need the ability to make those kinds of m nor

techni cal spellings, and that's what's intended by
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t hat .

COWM SSI ONER LANNI: Waich | mght add, is
a normal process in depositions. One has a chance to
review one's particular testimony. And with all due
respect, | think sometines people taking these
transcripts may have other thoughts in their mnd at
the nmonent and they're not necessarily as accurate as
they mght want to be at all tines.

CHAlI RPERSON JAMES: That is absolutely
standard procedure in court and Congressional
Hearings, and that's all that's intended by that.

COW SSI ONER LANNI : Section V, ronman

numer al V.

CHAI RPERSON JAMES: Page?

COW SSI ONER LANNI:  Page -- |'msorry,
I"ve got to go to your new one; | was working fromthe
old one. | think it should be page 4; that didn't

change. Relative to the line 7, there's a reference
to Section V(b)(1). | think there's a reference to

subpoenas in two sections: V(b)(1l) and V(b)(2). And
I would respectfully request that the (1) be renoved

and that (1) and (2) -- (1) and (2) be included;
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insert (2) as an addition | guess would be the effect
of that.

There should be a reference -- because
both reference -- V(b)(1) and (2) refer to subpoenas
and it would seemto nme that the intent would be to
i nclude all aspects of subpoenas under that
det erm nati on.

CHAlI RPERSON JAMES: Certainly.

MR, TERWLLI GER. Maybe the easiest thing
to do is just nake it V(b).

COWM SSI ONER LANNI:  That woul d work, too.

CHAlI RPERSON JAMES: Wy don't we just say
V(b) and that would --

COW SSI ONER LANNI:  Yes, V(b) would be
fine with ne. On Section VIlI, on page 5, line 1 --
and this may be nore of a point of clarification.
VWhen it indicates, "A chairman shall designate
subcommittees”, | amassuming -- maybe correctly,
maybe not -- that that would include the make-up of
t hose subconmittees as well as the designation of the
subcomi ttees thensel ves, for Conm ssion approval.

CHAlI RPERSON JAMES: Correct.
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COWM SSIONER LANNI: So that the idea of
havi ng a Research Conmttee and the nake-up of the
nmenbers of that committee woul d be included there.

CHAI RPERSON JAMES: Correct.

COVMM SSIONER LANNI:  So if that's the
intent I don't think anything needs to be done on
t hat .

The last point is on roman nuneral X on
page 6. If | read the Act correctly -- and | know a

ot of these things are witten for people to

understand, |ike the tax codes, but | wonder sonetines
how peopl e understand the tax codes -- but if | read
there inline 1 it says, "Information or data obtained

by the Commi ssion from government entities", the | aw
does not limt this to information received from
government entities; it's all information received by
the Conmission, and | think this is much too limting.
I woul d suggest there that "governnent
entities" be dropped. It says, "Information or data
obt ai ned by the Commi ssion fromall sources which is
| egally confidential shall be"

CHAI RPERSON JAMES: Conm ssioner Bible, |
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bel i eve that was your suggestion. Do you have any --

COWM SSIONER BIBLE: No, | intended it to
be as broad as possible.

CHAlI RPERSON JAMES: And so, sone suggested
| anguage to replace that, | think you offered sone.
You woul d strike "from governnent entities" and --

COWM SSI ONER LANNI: Well, | think it
follows the | anguage of the statute -- which I have
witten here sonmewhere.

CHAlI RPERSON JAMES: Woul d you read that
| anguage fromthe statute for the benefit of the
Conmi ssi on?

COWM SSI ONER LANNI: | want you to know I
did not nmenorize this; this was provided to ne. It
says: "As stated in Section V(d) of the Act,

i nformati on obtained by the Comm ssion, other than

i nformati on avail able to the public, shall not be

di scl osed to any person in any manner, except: 1) to
Conmi ssi on enpl oyees or enpl oyees of any individual
entity or organi zation under contract to the

Conmi ssi on, under Section VIl for the purpose of

recei ving, review ng, or processing such information,



10

11

12

13

14

15

16

17

18

19

20

21

22

43

2) upon court order, or 3) when publicly rel eased by
the Conmi ssion in an aggregate or summary formt hat
does not directly or indirectly disclose the identity
of any person or business entity; or 2) any

i nformation which could not be rel eased under Section
1905 of Title 18, United States Code"

I"'mlearning a | ot nore about this than I
ever intended or cared to. My | pass that?

CHAlI RPERSON JAMES: You certainly may.

COW SSI ONER LANNI: Can that be entered
as evidence under --

CHAlI RPERSON JAMES: | think of course, you
know, we've said repeatedly as we' ve gone through this
process, that the intent is that where possible, that
we woul d insert the |anguage fromthe |egislation or
fromthe Code. And at the appropriate time, if you'd
like to offer that 1'm sure -- unless general counse
has any further guidance for us on that subject.

MR TERWLLIGER. No, | think there's
actually -- | think the Comm ssioner has raised a
further intent than the confidentiality that was

i ntended here, and | think the explanation for the
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difference is that the statute that the Conmm ssi oner
just read speaks for itself in terns of the
Conmmi ssion's informati on being confidenti al

The point here was that information that
m ght be obtained froma governnental entity which is
say, confidential investigative data or sonething of
that sort, was to give some confort to those agencies
that in fact, the Comm ssion would maintain it that
way.

But there is certainly, absolutely no
reason not -- that | can think of -- to take the
confidentiality requirements of the statute and mrror
themin our rules in addition to our rules that we
woul d maintain confidential -- Federal information as
confidential with the Commission. So | think it's
fine.

In terms of the procedure on this which
you just raised, Madam Chair, it seens to ne that we
need to sort of note these comments and if there is to
be a Motion to amend the Chairman's mark, it mght be
best to take those all at once.

CHAlI RPERSON JAMES: Let me review,
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Conmi ssi oner Lanni, just to be sure that | have -- or
that you have, so that you can be prepared to nmake
that anendnent. M understanding is that the |anguage
on page 1 of neetings takes care of your concern of

t he subsequent itens here.

COWM SSI ONER LANNI :  Based upon counsel's
advice, it does.

CHAlI RPERSON JAMES: Based upon counsel's
advice. And that you woul d, however, I|ike under
Section V on page 4, to have it sinply stated Section
V, so that that would include everything that's under
that section as --

COWM SSIONER LANNI:  Right. | think it's
V(b).

CHAlI RPERSON JAMES:  Yes, V(b), that's
correct. So that you don't need to designate the (1)
and (2). But that would be everything that relates to
subpoenas. So that woul d be one.

And that under the Confidentiality
section, although we've not done it in any other place
because the, sort of the rule has been, we certainly

i ntended to obey the law but if it's inportant to
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restate the law right here where issues of
confidentiality are concerned, we're certainly
prepared to do that.

COW SSI ONER W LHELM  Madam Chai r ?

CHAlI RPERSON JAMES: 1'll recognize you in
just a mnute, Comm ssioner WI helm

MR TERWLLI GER. Thank you, Madam Chair.
I just wanted to point out to the Comm ssion that
i mediately -- the last two lines of Section | X on
page 6 address the confidentiality provisions of V(d)
of the enabling legislation which M. Lanni just nade
reference to.

The di fference between the end of |1X and
X is that the end of IX addresses what staff nust do
in order to conply with the confidentiality
provi sions; X addresses the confidentiality of the
information itself. So | do think that sinply by
striking fromgovernmental entities there and maki ng
it apply to all information, makes it abundantly clear
what we're doing.

COWM SSI ONER LANNI: | woul d certainly

agree with that.
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CHAlI RPERSON JAMES: So if we included
| anguage in Section X that says, "information or data
obt ai ned by the Commi ssion fronf, and the particul ar

COW SSI ONER LANNI:  No, | think as
counsel suggested, if you just delete the words "from
governmental entities", that will be nore than
sufficient.

CHAI RPERSON JAMES: Right; "by the
Conmi ssi on".

COW SSI ONER BIBLE:  The term "l egal ly
confidential" applies to what -- the rel easi ng agency
if it's another governnental entity, or to this
Conmi ssi on?

MR TERWLLI GER:  Bot h.

COW SSI ONER BI BLE: Because there may be
di fferent standards.

CHAlI RPERSON JAMES:  Bot h.

COWM SSI ONER LANNI ;@ Bot h.

COWM SSIONER BIBLE: So if it's protected
information fromthe agency it will not lose its

character if the Comm ssion collects it?
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CHAlI RPERSON JAMES: Correct.

COW SSI ONER W LHELM  And al ong -- oh,

' msorry.
CHAlI RPERSON JAMES:  Conmi ssioner W I helm
COW SSI ONER W LHELM  And as a fol |l ow up
to that, | would al so assune counsel, that the term
"legally confidential” in nunber X would enconpass the

definition of confidential under our own | aw

MR TERWLLIGER That's right.

I nformati on which may not be legally confidential
could becone legally confidential as a result of it
havi ng been obtai ned by the Comm ssion. For

Commi ssi on pur poses.

COW SSI ONER W LHELM  That clarifies the
other earlier question | was going to ask whi ch may
not be nooted, but just for ny own clarity counsel --
and | et me acknow edge in advance that | have either
t he di sadvant age or the advantage, dependi ng on how
you |l ook at it, of not being a | awer, so | may be
m ssing a point here.

But | thought | understood you to say

earlier that the confidentiality section of our |aw
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doesn't apply to information that conmes from
governnmental entities and that's why you had it in
here. | don't read the --

CHAI RPERSON JAMES: No.

MR TERWLLIGER No, no. And if |
m sspoke or didn't make that clear | apol ogize. \What
| was saying was that the purpose of witing what is
Section X was so that if the Conm ssion decided to
obtain information that was confidential -- not in the
nati onal security sense but confidential government
data, say froman investigating agency -- that that
information would not |ose its confidential character
by virtue of its comng to the Conmm ssion.

COW SSI ONER W LHELM  kay. Thank you.

COW SSI ONER McCARTHY:  Madam Chair? A
guestion --

CHAlI RPERSON JAMES:  Conmi ssi oner McCart hy.

COW SSI ONER McCARTHY:  -- to M.
Terwilliger. W're talking about |egally confidential
under Federal authority, under Federal statute?

MR TERWLLIGER Well, as originally

drafted, that was the limtation. | think that's a
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COW SSI ONER McCARTHY:  Well, | haven't
heard any di scussi on that changes that.

MR TERWLLIGER Well, | think --

COW SSI ONER McCARTHY:  Whet her - -

MR TERWLLIGER |'m sorry.

COW SSI ONER McCARTHY: Whet her we're
tal king about legally confidential information we
obt ai ned from Federal agencies or fromprivate
sources, we're saying the protection we're talking
about is the protection granted under Federal |aw?

MR TERWLLIGER | think with M. Lanni's
suggest ed change, what we're basically acknow edgi ng
in Xnowif this -- the Chairman's nark were to be
redrafted by striking "governmental entities", what
we're basically saying is that the confidentiality
provi sions concerning information obtained by the
Conmi ssion, pursuant to the enabling legislation, are
recogni zed in our rules. And we're not saying
anything nore or |ess than that.

COW SSI ONER W LHELM | guess the only

clarification I"'mseeking is that confidentiality
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granted under State law or any other level of law is
not what we're tal ki ng about here.

MR TERWLLIGER | think -- | think
that's a fair characterization, although I'mnot --

I"mtrying to think, sort of the inplications of the

poi nt through. Virtually anything the Comn ssion gets

under the enabling | egislation becomes confidential
under the confidentiality provisions of the Act. So
how it is characterized or what its | ega
confidentiality characteristics mght be under sone
other law, is really not relevant. As | see it.
Let's look -- if I may for just a second.
You see, what the statute -- which is what really
controls here and we can't, obviously, change the
statute or do anything less than that; we could do
nmore than that -- what the statute says is that the

Conmi ssion is an agency of the Federal governnent for

pur poses of Section 1905 of Title 18. Section 1905 of

Title 18 makes it a crinme for an enpl oyee of a Federa

agency or Conmi ssion to, w thout authorization
rel ease confidential data.

Then our enabling statute says,
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"Informati on obtained by the Comm ssion, other than
that which is available to the public, shall not be
di scl osed to any person in any manner except" -- and
then there are the exceptions that Comn ssioner Lanni
read into the record earlier.

So what that means in conjunction with
this rule is sinply that it's an operating rule. W
are recogni zing the obligation to keep the information
we obtain that is not publicly avail able when we
obtain it, confidential. So anything that comes to us
that's not publicly avail able when we obtain it, wll
be a confidential record pursuant to Section V(d) --
just so we're clear -- V(d) of our enabling
| egi sl ati on.

CHAl RPERSON JAMES: Are we clear on that?

COW SSI ONER BI BLE:  Yes, and ny concern
in suggesting this particular rule is that this
i nformati on, which nmay be categorized as confidenti al
by a governmental entity other than the Federa
Government or say a Tribal Governnent, would not |ose
its confidentiality characteristic when it was

transmtted to this Conmission. This Comm ssion woul d
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in turn, protect its confidentiality. That's what I
was interested in doing.

MR, TERWLLIGER That's presunptively
correct, but our statute says our confidential is that
which is not publicly available. No matter where we
get it from howit is characterized on the outside
if it's not publicly available it falls into that
category of information that we are required -- the
Conmission is required to keep confidential. If it is
publicly available, it is outside of the universe of
our confidential data.

CHAlI RPERSON JAMES: We're there.

COW SSI ONER LOESCHER: Madam Chai rman, is
Conmi ssioner Lanni's anendnent avail able so we can
| ook at the words?

CHAI RPERSON JAMES: | don't think we have
formed it into any such formal docunent at this point.
We're still at the discussion phase. It may be
hel pful though, as we're discussing, that you go ahead
and fornulate that into a --

COW SSI ONER BIBLE: But we're going to

need sone copies prepared so we can take a | ook at the
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| anguage. |If we get to that point.
COW SSI ONER MOORE:  Excuse ne,
Conmi ssioner Bible. Wat did you just say?
CHAlI RPERSON JAMES:  Conmi ssi oner Bi bl e?

COW SSI ONER BIBLE: We're going to need

some copies made so if we're going to -- if you get to
the point of considering this -- we've not received
copi es.

COVM SSI ONER LANNI:  But | think we're
just striking --

CHAlI RPERSON JAMES: Yes, it's not that
conpl i cated, what he's suggesting.

COWM SSIONER LANNI:  It"s very sinple.
Are you just tal king about X?

CHAlI RPERSON JAMES: Well, what | have that
you have suggested at this point is --

COW SSI ONER LANNI ;@ Five?

CHAI RPERSON JAMES:  Yes.

COWMM SSI ONER LANNI: Roman nuneral Vis
nmerely, on line 7 -- this is page 4, roman nuneral V,
line 7 where it reads currently, Section V(b)(1), we

woul d delete the "1" and the parens; and on page 6,
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roman nuneral X, Confidentiality, we would strike the
three words in line 1: "fromgovernmental entities".

CHAlI RPERSON JAMES: That's it.

COWM SSIONER LANNI:  So | don't think that
we need --

COW SSI ONER LEONE:  Not on that, no.

CHAlI RPERSON JAMES: Now, where we are,
just to be clear, we are still in the discussion
stage. | have not yet entertained a Mbtion to anend
the Motion that is before us. So we are still in the
di scussi on phase. Are there other points of
di scussion that comm ssioners would like to bring
forward on this particul ar docunent?

kay, this is where we are, and |I' m going
to ask general counsel to carefully listen to nmake
sure that | get this correct. W need to have, if
Conmi ssi oner, either Loescher or Lanni would like to
of fer an amendnent to the Mdtion that is currently
before us. And that Mdtion is?

MS. FLATT: To adopt the Chairman's
docunent .

CHAlI RPERSON JAMES: The Motion that is
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before us is to adopt the Chairman's mark. Now, that
-- who offered that anmendnent? Was that Conmi ssioner
-- yes. Commi ssioner Leone would have to entertain an
amendnent to his Mtion.

And so | think we have a clear
under st andi ng of what your Mdtion would be: it's
sinmply to strike those three words and to --

COW SSI ONER LANNI :  The nunber "1".

CHAlI RPERSON JAMES: Stri ke nunber "1".
Conmi ssi oner Loescher, | think it would be hel pful at
this point for us to consider, if you' re going to
of fer an anendnent, what that would be, and whether or
not Comm ssi oner Leone would be willing to accept that
as an anendnent to his Mdtion. |Is that correct?

COW SSI ONER LCESCHER: Madam Chai r man,
you know, you have a strange concept of what Robert's
Rules is. Wen a Motion is on the table, advanced by
Conmi ssi oner Leone, it belongs to the Comni ssion once
he makes it. W can anmend it any which way we want.
And that's the notion that | understand of Robert's
Rul es of Order.

" mnot petitioning Comm ssioner Leone at
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all; I"'mpetitioning this body to anend the Mtion --
whi ch bel ongs to the Comnm ssion.

CHAlI RPERSON JAMES: Wy don't | ask
general counsel for a read on that?

MR TERWLLIGER | think what's operative
under Robert's Rules of Order here are two things.
One, the Motion that is on the floor is to adopt this
docunent as it was submitted by the Conm ssion. And
that's basically an up or down vote.

Any time a Motion is on the floor, you're
correct that it may be amended. But | don't --
there's no basis to anend that Mtion w thout also
anendi ng the docunent.

In terms of the Chair's question as to M.
-- whet her Commi ssi oner Leone woul d accept an
anendnment, a friendly amendnent to a Mtion can be
accepted at any tinme and the Mtion thereby, recast.
And that's what the Chair is suggesting as a
possibility.

CHAlI RPERSON JAMES: That's correct.

COW SSI ONER LEONE: May 1? In practical

terns, what | was seeking to do is if there were nore
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areas of consensus we could incorporate theminto the
basic Mdtion on the floor and nove closer to a
consensus and be nore preci se about the areas of
difference and then deal with first one and then the
ot her.

And just commenting on the discussion so
far, nothing that M. Lanni has suggested seens to ne
to be a problemor to change the direction of ny
initial Mtion.

I think counsel has been skillful in not
com ng right out and saying that we're back again to
prom sing that we'll obey the law, and | amcertainly
-- | think that we're all prepared to do that, with
confidentiality and every ot her issues that cones
bef ore the Conmi ssi on.

I think that amendnment to X is
particularly good in ternms of clearing up any
confusi on about whether there are two standards or two
sets of rules.

So | would have no trouble restating ny
Motion to incorporate those suggestions with regard to

that section. But again, |'mnot proposing that we
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cut off discussion or debate; |I think it's healthy.
This is obviously very inportant to people.

CHAlI RPERSON JAMES: Right. Absolutely.

COW SSI ONER LOESCHER: Madam Chai r man, |
thi nk we should nmove M. Lanni's anmendnent.

CHAlI RPERSON JAMES:  Well, 1 think
Conmi ssi oner Leone has suggested that he woul d
entertain that. Since that is the Mdtion that is
before us, I'd like to call for the vote

And to be clear, we are voting that we
accept the Chairman's mark with the anmendment
suggested by Commi ssioner Lanni. That does not cut
off the debate, however, and we would -- ah, who
seconded your Mdtion?

COW SSI ONER LEONE: M. Loescher.

CHAl RPERSON JAMES: M. Loescher. Wuld
you agree to the change that has been nmade by
Conmi ssi oner Lanni in the second of your Modtions?

COW SSI ONER LOESCHER: O course | agree,
but I don't agree with your process. Wy can't we
make a Mdtion to Arend, and add M. Lanni's Mdtion?

If he wants to adopt it, fine. W've got lots nore
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anendnments to go.

CHAlI RPERSON JAMES: That has been done.
Yes, the offerer did --

COW SSI ONER LOESCHER:  This is really a
wei rd operation you have here.

CHAlI RPERSON JAMES: The offerer did anmend
his Mdtion and that is what in fact, is before us
ri ght now

COW SSI ONER LOESCHER: | accept the
amendnent .

CHAlI RPERSON JAMES: Thank you.

COW SSI ONER LCESCHER: Madam Chai r man,
I"d like to offer another one in the Confidentiality
secti on.

CHAlI RPERSON JAMES: Well, let's deal with
this Mdtion and then we will entertain a Mtion at
that time. Okay, well, we can entertain nore than one
friendly amendnent --

COW SSI ONER W LHELM O unfriendly.

CHAlI RPERSON JAMES: O unfriendly.

COW SSI ONER W LHELM | don't want to get

bogged down here, but | think clearly Conmm ssioner
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before the Mdtion as a whole is voted upon,

amendnent .
CHAlI RPERSON JANES:

that's the intent of the chair;

011

has the right

to nove an

absol utely, and

to make sure that

that's the process that's foll owed.

COWM SSI ONER MOORE: NMadam Chai r man.

CHAlI RPERSON JAMES:  Conmi ssi oner Mbore.
COW SSI ONER MOORE:  So that | can
understand this, | thought, in ny ignorance, that as

M. Loescher went through all of these things he told

what he |iked and what he didn't

ke. Maybe |

m sunderstood him but | would like to see us all get

t oget her here and anyone that doesn't

just to say it shortly and brief

ly,

i ke anyt hing

where that all of

us can understand it -- even us from M ssi ssippi --

(Laughter.)

-- and then let's vote on it.

has been dragging on for an hour,

changed is V(a)(b) to V(a).
(Laughter.)

CHAlI RPERSON JAMES:

All

and all

right.

Hey, this

we'

ve

t hi nk we

61



10

11

12

13

14

15

16

17

18

19

20

21

22

are clear on Conmmi ssioner Lanni's. It is procedurally
correct to entertain other anmendnents. And so at this
ti me Comm ssioner Loescher, if you would like to offer
some anendnents, this would be the appropriate time to
do that.

COW SSI ONER LOESCHER:  Thank you, Madam
Chair. If you could use ny docunent, | have an
anendnment dealing with the Confidentiality section
the sane section that we're currently on. And I'd
like to advance, and again, I'll nake the Mdtion. The
| anguage that | have on page 6 of mnmy draft deals with
the applicability of confidentiality provisions.

And | have | anguage here that says,
"Professional and clerical staff of the Conm ssion
all persons enployed by entities contracted by the
Conmi ssion to carry out its business, shall conply
with the confidentiality provisions of Section V(d) of
the Act and this rule.

"Additionally, any individual entity or
organi zati on providi ng any goods or services to the
Conmi ssi on, shall be considered an enpl oyee of the

Conmi ssion for purposes of keeping information
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confidential under Section V(d) of the Act."

I"d like to nove this anmendnent.

CHAlI RPERSON JAMES: As a point of clarity
for the conmm ssioners, how would you like to proceed?
And it is really at the will of the Comm ssion. It
woul d be easier | think, if we act on them
individually for points of clarity, rather than -- and
that's what | was attenpting to do earlier; not to cut
off the debate but to deal w th Conm ssioner Lanni's
and vote on that, and then go through each of these
one at a tine.

COW SSI ONER LEONE: | have a question on
this one. There is language in the draft that I've
nmoved that | thought covers this -- is | guess, to
keep counsel in the spotlight -- is there any
substantive di fference between this proposed amendnent
and the |l anguage that's already in the draft?

MR TERWLLIGER Well, subject to
correction by M. Loescher, | don't see any, because

what's in our draft says, "all staff, including
enpl oyees of entities or individuals contracted by the

Conmmi ssion to carry out its business shall conply with
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t hat covers everybody that has access to the
i nformation.

COW SSI ONER BIBLE:  No, | think M.
Loescher's is a little bit broader in that it would
i ncl ude people that are enpl oyees of conmm ssioners or
peopl e of that nature.

COW SSI ONER LEONE: On, who are enpl oyees
of conmi ssi oners?

COW SSI ONER BI BLE:  Correct.

COW SSI ONER LOESCHER:  Madam Chai rman, i f
I woul d expand for a second on ny Mtion, but if
there's an opportunity to comment on this feature --

CHAlI RPERSON JAMES: Again, I'd like to
raise a point of clarity for process -- to keep the
process orderly. Could we go back, do Comm ssi oner
Lanni's and then start wi th Conm ssioner Loescher's
and go through themone at a timre? O we can do
Conmi ssi oner Loescher's first and then do Conmmi ssi oner
Lanni's. | really don't care, but | do believe that
we ought to know what the process is as we go through

it.
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COVM SSI ONER DOBSON: Madam Chai r man. |

think that would be very hel pful. W've got so nuch

on the table --

CHAlI RPERSON JAMES: Absol utely.

COWM SSI ONER DOBSON:  -- we're getting

confused, and I think it would be hel pful to take them

one at a tinme.

CHAl RPERSON JAMES: Okay. Well let's

start with -- let's do Comm ssioner Loescher's first,

and we are now on the Confidentiality. And | would

ask that the Conm ssioner nake a notion for an

amendnent to Conmi ssi oner Leone's Mdtion which is

currently before us.

Is that procedurally correct?

COW SSI ONER W LHELM  Yes.

COW SSI ONER McCARTHY:  May | nake a

suggesti on, Madam Chair?

CHAlI RPERSON JAMES: You certainly may.

COW SSI ONER MeCARTHY: | think we can

avoid being entangled in a |lot of Mtions and votes if

we just approach this with a little bit of

informality, allow Comm ssioner Loescher to present

his substantive case,

and then he can find out after
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not; rather than producing a ot of votes that may be
totally unnecessary.

CHAlI RPERSON JAMES: | absol utely concur
but we've already done that. Comm ssioner Loescher
went through each of his points. |If you'd like to do
them again --

COW SSI ONER McCARTHY: Wl |, what | was
proposing -- at your invitation he's now proposing
speci fic | anguage.

CHAlI RPERSON JAMES: Ckay, so you're
suggesting that we do specific |anguage on each of his
poi nts?

COW SSI ONER McCARTHY:  Yes. That's what
he's begun to do; he's addressing the Confidentiality
section. W' re now reached a point of difference with
what M. Lanni offered earlier, that it has broader
applicability that M. Lanni's | anguage. And | think
if we could just take a minute further to discuss that
so everybody understands the inplications of it, then
we' || decide whether there's even a second for the

Mbtion or not; whether we even have to cast a vote on
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this. M. Loescher will get --

CHAlI RPERSON JAMES: Any further discussion
on the Confidentiality issue?

COW SSI ONER McCARTHY: | think | heard
M. Bible nmaking a point. 1'd like to hear it
discussed a little bit nore as to what he was
addr essi ng.

CHAlI RPERSON JAMES: M. Bible.

COW SSI ONER BIBLE:  Well, it would appear
to ne that M. Loescher's |anguage is broader than the
| anguage in proposed rule I X. As | read proposed rule
X it indicates "staff of the Comm ssion, including
enpl oyees of the entities or individuals contracted by
the Conmi ssion to carry out its business".

For instance, that woul d be anybody doi ng
a research contract, a legal contract, sonething of
that nature, are also bound by that. And I believe
M. Loescher's attenpt -- although this m ght not
necessarily do it -- to also apply this
confidentiality provision to enpl oyees of
organi zati ons that provide services to individua

Commi ssi on nenbers.

67



10

11

12

13

14

15

16

17

18

19

20

21

22

COW SSI ONER LEONE:  Excuse nme. | think -

COW SSI ONER BI BLE: Al de-de-canps or
somet hing of that nature.

COW SSI ONER LEONE: Excuse ne, though.
I think that the | anguage that strikes ne in the

Loescher version is, "at no charge".

COWM SSIONER BIBLE: 1'd agree with that,
t 0o.

COW SSI ONER LEONE:  Which seens to nme --
I think I understand what Conm ssioner Loescher is
trying to get at, because some of the conm ssioners
have peopl e assisting them who are obviously not on
the payroll of the Commi ssion -- whether they're doing
it intheir spare tine or they're in the enploy of any
of these -- let's take MaGM Grand at random -- who
m ght be assisting Terry, whether they're being paid
or not.

The "no charge" it seens to nme, is |anguage that

makes me unconfortable. Does that nmean that sonmebody

volunteers information to me or talks to ne about sone

aspect of the ganbling business? That | have to
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caution themthat by telling me about it they're
covered by whatever the appropriate section of the
Federal Act is?

It seenms to ne that that's broad | anguage
and quite different from enpl oyees of comm ssioners.

I would also be troubled by the confidentiality rules
applying to the enpl oyees of the 20th Century Fund who
| guess in sone sense, are enployees of a conm ssioner
-- although I wouldn't claimto be the fund
personifi ed.

So | don't know -- | think this gets us
i nto unnecessarily deep waters. Again, | think the
Act is quite explicit and puts a burden on the
Conmi ssion and those with whomit is contracted and on
its enpl oyees, to maintain whatever confidentiality is
| egal and appropriate, and it seens to ne that
| anguage is satisfactory.

And the minute we get into these other
guestions | think we open up -- | hate to get into the
-- open up a whol e question about, who are these
peopl e at no charge? And no charge is, you know, an

awful |ot of people. At least in ny case.
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CHAlI RPERSON JAMES:  Conmi ssi oner Loescher?

COW SSI ONER LOESCHER:  Yes, Madam
Chairman, | need to nake a clarification. Speaking
exactly to the point Conmi ssioner Leone is nmaking, in
nmy | anguage that | have here, on the second sentence

starting with the word "Additionally" -- "any
i ndi vidual entity or organization providi ng any goods
or services, with or without consideration” -- | need
to add those words -- "with or w thout consideration
to the Conmi ssion shall be considered an enpl oyee of

t he Conmi ssion for the purposes of keeping information
confidential under Section V(d) of the Act".

I think that clarifies the point that
Conmi ssi oner Leone is nmaking. And nmadam Chai r man,
don't know if | have a second to ny Mdtion yet, but |
really believe that we need to protect ourselves and
t hose peopl e who are worki ng behind each conm ssi oner

There are volunteers, there are people
wor ki ng behi nd, and we need to enphasize that they're
covered by this rule if they are going to be advisors.

O herwi se there may be sone risk that information will

not be confidential and people won't be willing to
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provide information to this Comn ssion.

Madam Chai rman, | don't have an additi onal
| anguage in ny Mtion, but | even went so far as to
t hi nk that conm ssioners shoul d di scl ose who their
advi sors are, people who are providing theminput, and
what not, in order to nake sure that we don't end up
like they're ending up in the Congress right now with
their hearings. People are worrying about who does
t hi ngs and who assists peopl e behind the scenes.

But | think we're at risk by the way we're
doing -- | think each comm ssioner needs advi sors and
techni cal people to carry out their function, but I
want to nake sure that they understand that they're
subject to the confidentiality rule as well. And
that's --

CHAlI RPERSON JAMES: Just as a point of
clarification -- and I know that many conm ssioners
have i ndividuals who serve in that capacity -- those
i ndi vi dual s shoul d not have access to confidential
i nformati on that this Comm ssion has, anyway.

COW SSI ONER W LHELM  Exactly.

CHAI RPERSON JAMES: And if there's any
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doubt about that, this is probably as good a tinme to
mention that as any.

COW SSI ONER W LHELM  As a conmi ssi oner
who has asked a staff menber -- whose organization |I'm
enpl oyed by -- to assist with this, | fully agree with
t hat .

CHAlI RPERSON JAMES: Yes. And so |I've
asked our general counsel just to address that issue.
But fromthe Chair's perspective, | think it's very
i mportant for us to understand that people who may be
assisting or hel ping us get our jobs done, for those
of us who wear three, and four, and five different
hats and need that kind of assistance, that those
i ndi vi dual s should not have, or could not -- | nean,
have access to that kind of proprietary and
confidential information. And if any comn ssioner is
not clear about that, this is a good tine to make that
cl ear.

Conmi ssi oner McCart hy.

COW SSI ONER McCARTHY:  You' ve addressed
the point that's been troubling ne the |last few

m nutes during his conversation. For confidentiality
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to have any neaning, it requires that each nenber of
this Comm ssion understand they will be held
accountable for conmplying with the spirit and the
letter of those | aws.

To open this up to an unlimted nunber of
peopl e that we, individually, wll make judgnents or
our advisors, is to shred the neaning of the
confidentiality provision.

CHAI RPERSON JAMES: Correct.

COWM SSI ONER McCARTHY: It is one thing to
share information fully with any advi sors, any people
we intend to go to. Al of us will seek opinions of
a wide range of people and rely upon a few quite a

bit, but that doesn't nmean we require when it's

obvi ously confidential information -- we need to
figure out howto frame issues to pass that -- to try
to still get the benefit of the wi sdom of peopl e whose

advice we mght be seeking without really sharing the
essence of confidential information

["Il tell you one thing that would concern
me as one of three people that have been working hard

on the research side of this; we're going to have to
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go to people who aren't going to be really
ent husi asti ¢ about sharing the information with us,
and | would want themto be confident that we take
seriously, confidentiality provisions.

CHAlI RPERSON JAMES: That's right. You
make - -

COW SSI ONER McCARTHY: It will rneasure
the I evel of their cooperation

CHAlI RPERSON JAMES: You may renenber,
conmi ssioners, that | addressed it at | believe, our
first neeting when | expressed shock that within 30
m nutes of my having sent information to
conmi ssioners, | was getting calls fromreporters
about that information.

And if you | ook back at the transcript I
said -- as we nove to handling confidenti al
information -- | said, this is no big deal and it

really isn't a problemat this point, but this

Conmmi ssion is going to nove to the point where we are

handl i ng confidential and proprietary information
if anyone has a mix-up with their fax machi nes going

to reporters let's fix it now, before we get to that
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poi nt .

And so all of us, | think, need a
hei ght ened awareness of this, but a clear
under st andi ng that confidential and proprietary
i nformati on shoul d not be handl ed by anyone but staff
and Comni ssion nenbers, period.

Did you want to add anything to that?

MR TERWLLIGER | think you' ve stated it
about as clear as it can be.

CHAlI RPERSON JAMES:  Conmi ssi oner Loescher.

COW SSI ONER LOESCHER: | nove ny
amendnent .

CHAlI RPERSON JAMES: Not hearing a second,
I would ask if you have an additional anendnment you'd
like to offer at this tine.

COW SSI ONER LCESCHER: Madam Chai r man,
different subject. On the issue of subpoenas I'd |like
to draw t he Conm ssion nmenber's attention to ny nark-
up on page 12, Section XX, as opposed to the
Conmi ssioner's mark on page 4, subsection (b),
Subpoenas.

CHAlI RPERSON JAMES: Excuse nme just a



10

11

12

13

14

15

16

17

18

19

20

21

22

m nut e, Conmi ssioner Loescher. There are two versions
of your rules that I think are --

COW SSI ONER LOESCHER: W' re | ooki ng at
Oct ober 30th, 1997.

CHAlI RPERSON JAMES: The Cct ober 30th
version is what we're operating on

COW SSIONER BIBLE: | don't have such a
ver si on.

COW SSI ONER W LHELM | don't have it.

CHAlI RPERSON JAMES: Ckay, we will get
staff to make -- 1'd like to go ahead and proceed, but
we will get copies of that version and distribute
t hem

COWM SSI ONER DOBSON:  Does this repl ace
the 29t h?

CHAlI RPERSON JAMES: This will replace 29.

COW SSI ONER LOESCHER: Madam Chai r man, on
page 12, at the bottom of the page under Section XX
cal l ed "Subpoenas”, if | could just read what I'm

trying to propose here. There's a subsection (a),

"Issuing. |If a person fails to supply voluntary

i nformati on requested by the Conm ssion, the
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Conmi ssion may, by a majority vote of all nenbers,
requi re by subpoena the production of any witten or
recorded information, docunent report, answer, record,
account, paper, conmputer file, or other data or
docunentary evi dence necessary to carry out its duties
under Section IV of the Act.

"The Conmi ssion shall transmt to the
attorney general, a confidential witten notice at
| east ten days in advance of the issuance of any
subpoena. A subpoena under this paragraph may require
t he production of materials fromanyplace within the
Uni ted States.

"(1) The procedures and standards
requi ri ng Comni ssi on subpoenas including matters
pertaining to i ssuance, objections, Mtions to Quash
or Modify, and Motions to Conpel shall be governed by
the Federal Rules of G vil Procedure.” -- 1 believe
that's rule 45.

"(2) Al subpoenas issued by the
Conmi ssion shall contain on their face, the |anguage
of subsection (1) of this rule.™

And then (b): "Procedure. Any subpoena
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i ssued by the Comm ssion under rule 6 of the

Conmi ssion rules shall conply with the requirenents
for subpoenas issued by the United States District
Court under Federal Rules of procedure. Subpoenas
shal |l not seek disclosure of privilege or protected
matters, including trade secrets and ot her
confidential research, devel opnent, or conmerci al
information that are protected under rule 45 of the
Federal Rules of Civil Procedure.”

| so nove.

CHAlI RPERSON JAMES: Woul d you |ike to have
some di scussi on before you nove?

COW SSI ONER McCARTHY:  There is no
second.

CHAlI RPERSON JAMES: | was trying to give
hi ma chance for discussion before it dies.

COW SSI ONER McCARTHY:  Madam Chair, may
| suggest we follow the sane procedure that we did in
the last instance? Alittle flexibility. Let's see
if we can have sone di scussion on this and then the
menbers will have an opportunity to look at the nerits

or demerits of the proposal, and --
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CHAlI RPERSON JAMES: That's what the Chair
i s suggesting, M. MCarthy.

COW SSI ONER LEONE:  Let nme ask a
qguestion, then. | ask again if -- it sounds to ne
like this is stating the fact that our subpoenas will
be in compliance with existing Federal |aws of
procedures. Am | missing sonething about this? 1'd
like to ask counsel. | don't see this as an extension
of what woul d happen anyway.

MR TERWLLIGER | think everything that
isin here -- well, et nme be as accurate as | can
In the current rule and in the statute, the | ega
authority of the Commi ssion to issue subpoenas and the
procedure that it will utilize -- have to utilize to
i ssue subpoenas, is spelled out. And obviously, we
can't do anything in a rule that changes the | aw.

In terms of the -- if | may take this by
the key points -- what's in M. Loescher's draft
mrrors the statute and the rule as we have it in
terns of the circunstances under which the subpoena
may be issued by the Conmi ssion.

In terms of the procedure regarding
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Conmi ssi on subpoenas, the statute spells out that the

Conmmi ssion may apply to a United States District Court
for an order requiring that the person conply with the
subpoena. That brings us within the Federal Rules of

Cvil Procedure.

Wth all due respect to M. Loescher,
don't believe rule 45 applies. Rule 45 governs
subpoenas to third parties by one of the parties to
litigation. It's inapposite in ny view, to our
situation. If we were to go to court and apply for
subpoena enforcenent, we would be a party and the
respondent would be the other party, and the
appl i cabl e Federal Rules of Civil Procedure would
apply.

The subpoena enforcement authority of the
court is again spelled out by Congress in our statute
whi ch says that any failure to obey the order of the
court may be punished by the court as a civil
contempt. | know there's a nunber of |awyers here
Congress is being redundant because nobst Federa
judges consider the failure to obey their orders

contenptible in a Congress, Senate or not.
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So the short answer to your question
Conmi ssi oner Leone, is that there's nothing in here
other than some -- there's nothing in M. Loescher's
offering that is not covered in substance by what is
already in the statute and in our rule, with the
exception of his Section (b) that says, "Subpoena
shall not seek the disclosure of privilege or
protected matters including trade secrets or other
confidential research, devel opnent, or conmerci al
i nformation".

There is no such limtation in the statute
internms of the type of data that the Comm ssion may
seek. So that would be a further restriction on the
subpoena authority of the Commi ssion that is not in
the statute

COW SSI ONER DOBSON: Madam Chai r ?

CHAlI RPERSON JAMES:  Conmi ssi oner Dobson

COWM SSI ONER DOBSON: In the interest of
nmovi ng al ong this process -- we've got a |ot of ground
to cover today -- | don't think we ought to spend tine
di scussi ng and debating Mtions that do not have a

second. If eight other nenbers decline to second a
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Motion, that ought to end it and we shouldn't waste
time discussing sonmething that is not on the table.
COW SSI ONER LCESCHER: Madam Chai r man.
CHAlI RPERSON JAMES:  Conmi ssi oner Loescher.
COW SSI ONER LOESCHER: I f that is the
opi nion of counsel and it's on record, |I'msatisfied
with his comments, but for his |ast comment dealing
wi th ny | anguage that deals with disclosure,
privilege, and protected matters, including trade
secrets, other confidential research, devel opnent, or
commer ci al information.
| think that's a matter for lawers to
interpret and as to what's included in that rule. But
if that is counsel's position that's on the record,

I'msatisfied.

CHAlI RPERSON JAMES: | have not heard a
second for that so | would assunme -- Conmi ssioner
McCart hy.

COW SSI ONER McCARTHY: | hear

Conmi ssi oner Loescher wi thdrawi ng this proposed
amendnent .

CHAlI RPERSON JAMES: Did you w t hdraw t hat
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Mot i on?

COW SSI ONER LOESCHER:  Yes, Madam
Chai r man

CHAl RPERSON JAMES: Good. That takes care
of two. Let's get to the next one.

COW SSI ONER LCESCHER: Madam Chai r man,
just a point of clarification. |'mcurious about the
designated Federal Oficial -- and who that is and has
some awesone powers. He can even close this neeting
if he doesn't like where it's going. | want to be the
desi gnated Federal Oficial

(Laughter.)

So if we could have sone clarification
fromyourself and maybe a little fromthe counsel as
to that feature of our organization, I'd Ilike that.

CHAlI RPERSON JAMES: |1'mgoing to ask M.
Snowden to address that since he has experience on
t hi s.

MR SNOADEN:. It's true. W don't have a
designated official in the National League, but we're
working on that. The reason why there's a designated

official is, unlike this Comr ssion, generally there
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have been tines when Conmi ssions have net and there
has been -- to give you a bit of the history -- there
has been -- the Chair has |lost control. And the
nmeetings tend to get unruly and unmanageabl e.

In the interest of ensuring the integrity
of discussions of issues and to ensure that the
Conmi ssions neet their legislative or executive order
mandat e, the designated Federal O ficial can stand and
say it is in the best interest of the governnment that
this nmeeting should be closed. Only he or she can do
that, other than the Chair, and nove it.

It is part of the Federal Advisory Act.
It says, there nmust be a designated Federal Oficial -
- who really acts as a referee -- who really acts as
a referee to make sure that the Conm ssion and
Advi sory Group is neeting its stated agenda. That's
the reason why there is such a provision

CHAlI RPERSON JAMES: And for the record,
our designated Federal Oficer is Mark Bogdan, and
Mar k Bogdan has many years of experience with doing
Conmi ssions and previously was with the I nmgration

Conmi ssion, and has served in this -- have you served
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MR, BOGDAN: | have not been a desi gned
of ficial.

CHAlI RPERSON JAMES: He does that for us,
and that's what it's there for. I1t's a part of our

operating rules.

COW SSI ONER BIBLE:  And this enpl oyee is
currently, and will continue to be an enpl oyee, of the
GSA?

CHAI RPERSON JAMES: No.

MR, BOGDAN:  No.

MR, SNOADEN: That person nust be an
enpl oyee of the Comm ssion, not of GSA.

COW SSI ONER BIBLE:  So then the
designation will change -- you're an enpl oyee of the
Conmi ssion at this point?

MR BOGDAN:.  Yes.

CHAI RPERSON JAMES:  Yes.

COW SSI ONER LOESCHER: Madam Chai r man,
I"msatisfied. | had a Mdtion but I'Il nod out with
that clarification.

CHAl RPERSON JAMES:  All right.
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COW SSI ONER LCESCHER: Madam Chai r man,
one other -- on ny draft on page 14, the very | ast
page -- and it nay have been an inadvertent |eave-out
-- maybe it's in your last version, | haven't checked.
But it has to do with representation by counsel. M
| anguage is, "Wtnesses may be represented by counse
at all Conm ssion proceedings”. | would |ike to offer
that as an anmendnent.

MR TERWLLIGER If | could have your
i ndul gence for just a second. | would sinply point
out that at the bottom of page 3 and the top of page
4 of the Chairman's mark -- the draft of this norning
-- it says, "Testinmony before a Conmm ssion hearing
shal | be conducted under oath. The Comm ssion may
guesti on witnesses who may be represented by counse
at all Conm ssion proceedi ngs".

COW SSI ONER LOESCHER: Madam Chai r man,
I"msatisfied. | just got your last draft. Madam
Chai rman, could we have a 3-mnute recess?

CHAlI RPERSON JAMES: It is at the will of
the Conmission. |If you feel like you need to do that,

that would be fine. Wy don't we take a 3-mnute
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recess and we will come back to order at approximtely
11: 05. Thank you.
(Wher eupon, the foregoing matter went off
the record at 11: 02 a.m and went back on
the record at 11:10 a.m)
CHAlI RPERSON JAMES: Let's see, we're only
m ssi ng Conmi ssioner Wl helm Conmm ssion Loescher
did you have anything el se?
COW SSI ONER LOESCHER: Madam Chai r man, |

just have two hunble matters and then I will sign off

on this business. First of all, in the Chairman's
mark on page 5, under Section VIII, subsection (a),
Chairman: "The Chairman sel ects the designated

Federal O ficer and works with that individual to
establish", etc.

I would like to ask counsel the question -
- or the GSA representative -- the question: under
the rules of the FACA a person has to be designated by
a Federal agency or the President, and |I'm wondering -
- and he certainly cannot be an enpl oyee of the
Conmi ssion; he's got to be an enpl oyee of the

government. Could you clarify that feature for the
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record?

MR, SNOADEN: Yes, let ne clarify that.
In fact, the designated Federal Oficial nmust be an
enpl oyee of the Commi ssion -- nust be an enpl oyee of
t hat agency. That person is appointed generally, by
t he Chairperson or the chief -- head of the Advisory
G oup, whether it's the executive director or the
chair of the organization. But that person is in
fact, an enpl oyee -- nmust be an enpl oyee of the
Conmi ssion or the governnment organization.

COW SSI ONER LCESCHER: Madam Chai r man,
just for the record, you know, and | accept
clarification, but there's seens to be contrast to the
| anguage in the Fact of Business 101-6.1019, Duties
for the designated Federal O ficer. And maybe it's
just the words | don't understand.

It says, "The agency head, or in the case
of independent, Presidential Advisory Committee, the
adm ni strator shall designate a Federal Oficer
enpl oyee.

CHAlI RPERSON JAMES: That woul d be ne.

COW SSI ONER LOESCHER:  So you're the
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adm ni strator?

CHAlI RPERSON JAMES: That's correct.

COW SSI ONER LOESCHER:  Ckay. Well, that
hel ps. Thank you, Madam Chairman on that point. |
have one other question and then I'Il be happy wth
these rules. It has to do with FOA and I'd like to
ask counsel for the Conm ssion to clarify again, in
words that | can understand, that FOA will not be
used as a back door to confidential information that's
provi ded by other neans to this Commi ssion. And could
you clarify that again?

MR TERWLLIGER: The only answer | can
give you on that at this point, M. Loescher -- and
suppose if the Commi ssion as a whole or the Chair as
representing the Conmm ssion wants to formally get a
| egal opinion on this we could do it. FO A says what
it says, and there's nothing that we can do in our
rules to either render our information subject to FOA
or not subject to FOA If it is, it is; if it isn't,
it isnt.

As a general matter, FO A contains

exceptions for the confidentiality of certain Federa
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records, and obviously there are certain limtations
on the applicability of FOA that have to be taken
into account as well. So I'mnot prepared at this
point to say FO A applies or FO A doesn't apply or
that it mght affect one type of record but not

anot her.

I would expect -- | would anticipate --
that the result of a FO A anal ysis would be that since
Congress by | aw, designated certain information of
this Commission to be confidential in nature, that
FO A woul d not override that law. But | can't state
that as an opinion at this point because | don't --
haven't done the work to get to it.

COW SSI ONER LCESCHER: Madam Chai r man,
" m happy with the conrents of counsel for the record,
and | would like at sone point or have the Chair
direct that we do get a legal opinion on this matter
from our counsel.

CHAlI RPERSON JAMES: | certainly have no
problemw th that and woul d ask counsel if he could
provide that kind of information for us at our next

nmeeti ng.
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At this point | think we have a Modtion
before us with an anendnent, and 1'd like to -- it has
been noved and it has been seconded that we adopt the
Chair's mark with the two anendnments suggested by
Conmi ssi oner Lanni. Are you ready for the vote?

COW SSI ONER LOESCHER:  Call for the
guestion on the vote.

CHAlI RPERSON JAMES: Beg your pardon?

COW SSI ONER LOESCHER: Vot e.

CHAl RPERSON JAMES: Yes. Al in favor?

(Chorus of ayes.)

Any opposed?

(None.)

Motion carri es.

At this point in our agenda we need to go
into closed session to discuss the issue of our
executive director. | would ask that all nenbers of
the public please give us tinme to have this
di scussion. We will call you back in.

There has been sone question -- the vote
on the executive director will be done publicly; this

is just to answer any questions or go over any details
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nat ure.

I would ask all reporters to please take
all bags and recording devices with you. W're going
to conme back before lunch. Don't go far.

(Wher eupon, the foregoing matter went off
the record at 11:18 a.m and went back on
the record at 11:25 a.m)

COW SSI ONER McCARTHY:  Madam Chair, one
poi nt of order. Now that we've adopted the rules,
should we not confirmthe subconmmittees that have been
created prior to this? Formally?

CHAlI RPERSON JAMES: | think we can do
that, if that would be appropriate. W can nmake you
of ficial.

COW SSI ONER McCARTHY: | woul d so nove.

COW SSI ONER W LHELM  Leo does pretty
good when he's unofficial.

COW SSI ONER MECARTHY: | want himon the
record in an official capacity.

CHAl RPERSON JAMES: It has been noved.

UNI DENTI FI ED:  Second.
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