10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

May 21, 1998 N.G1.S.C. Chicago Meeting 2U6

JOE KELLY

CHAl RMAN JAMES: M. Kelly.

MR, KELLY: Thank you. My nane is Joseph Kelly. I
appreciate you giving nme the opportunity to speak today.
Al t hough | am an associ ate professor at Suni Coll ege, Buffal o and
co-chair of the International Bar Association Section on Gam ng
and Sports Law, ny remarks today are ny own.

This Comm ssion is not unique in trying to recomrend
what to do about Internet gami ng, when the site is outside one's
country and the players are U.S. citizens. This May the European
gam ng regul ators have net in Helsinki to discuss this issue, as
have South African regulators neeting in South Africa.

Predictions of Internet gam ng have been exagger at ed.
For exanple, on May 5th, 1998 Gna Smth of ABC stated that by
the year 2000, Internet ganmbling mght be a $60 billion per year
busi ness. There does, however, seem to be a consensus on two
t hi ngs. First, if the Kyl bill beconmes l|aw, the anount of
Internet gamng will be reduced. It is essential to point out
that a nunber of operators in the Caribbean, a significant
nunmber, wll not take bets or casino wagers from the United
St at es.

On the other hand, one or nore Australian states
| egalize Internet ganbling, then the anobunt of Internet ganbling
revenue woul d i ncrease considerably. One Australian |awer, for
exanple, informed nme that he has been approached by an Native
Anerican tribe about being licensed for Internet gamng in an
Australian state. The first issue I'd like to address is
prohi bition internationally.
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It is essential to note that international ganbling
is already viable in certain countries. Furthernore, the Kyl
bi |l no | onger attenpts to exerci se extra-territorial
jurisdiction. The latest version | think says that the Attorneys
Ceneral, together with the Secretary of State, the Secretary of
Commerce and others, should try to work with other jurisdictions
on Internet gamng, but no longer is there any sign of taking
| egal action.

I'd like to talk today about three countries;
Li echtenstein, Australia and Antigua. Li echtenstein has had an
Internet lottery since 1995, and recently has involved the
International Red Cross, when revenues have fallen far below
expect ati ons. In 1998 Liechtenstein and the International Red
Cross developed MIlions 2000, an Internet lottery. MI1ions
2000 expects the year 2000 to create 2,000 mllionaires and w |l
be open to players in every country, Saudi Arabia, North Korea,
you nanme it. I want to stress this for the benefit of the
Conmi ssi oners.

The American Red Cross has decided not to
partici pate. I'd like to repeat that. The Anerican Red Cross
has decided not to participate. But what would the United States
have done if the Anerican Red Cross did participate? Wuld it be
possi ble that some overzealous |aw enforcenent official m ght
arrest Ms. Elizabeth Dole pursuant to a crimnal conspiracy
conplaint alleging violation of the Wre Act and RICO? Even
Denocratic friends of mne wuld release her on her own
recogni zance and not require bail. But this thing could get
very, very conplicated. Nobody expect for the Attorney General
of M nnesota has expressed interest in the Liechtenstein lottery.
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Unli ke Liechtenstein, Anerican ganm ng regulators are
seriously concerned about the l|legalization of Internet gam ng by
Australian states. Australian officials are unconcerned about
the inpact of the Kyl bill, even when it seened to have extra-
territorial application. As one cabinet official in New South
Wal es, not Victoria, explained to ne in August, 1997 with a
smrk, quote, "If the Kyl bill becones |law, so nuch the better
for us," unquote.

As you know, Queensland in March, 1998 enacted
| egi sl ation regulating Internet ganbling and soon will be issuing
regulations in this area. The Queensland treasurer stated,
guote, "Wth everything online and recorded in central conputers,
regulators will be able to nonitor ganes nore easily than, say, a
bl ackjack table in a real casino. Al bets and plays will be
recorded. "

Unlike Australia and Liechtenstein, Antigua has no
strong regulatory control over ganbling. In fact, as
governnmental officials would admt, Antigua has often been viewed
as a haven for nost questionable activity such as the Russian
I nternet bank that fail ed. Antigua now seens to be serious in
weedi ng out undesirable elenents. The issue is whether the Wre
Act and perhaps the Kyl bill if it becomes law would be
enf orceabl e against Internet operators in Antigua.

In March, 1998 the U. S. Attorney in Mnhattan filed
crimnal conplaints against 21 individuals, sonme of whom operated
out of Anti gua. In my opinion the U S. Attorney seenmed to have
satisfied the mninmum contacts necessary for jurisdiction. For
exanple, all defendants used 800 nunbers; they used facilities
such as the U S. mail or U S banks; and all defendants were U. S
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citizens. Predictably the Antiguan governnment was concerned what
m ght be considered interference in a legal licensed activity.

Now, let's change the facts slightly. Assune the
pl ayers are from the United Stated but the operators use only
online betting and not the tel ephone and the operators do not use
US mil or US. banks and the operation is run by a shell
corporation, one of these devices where you would incorporate in
the Cayman |slands and then incorporate sonewhere else and that
corporation operates the Internet casino in the Caribbean. Wuld
the Wre Act be applicable?

In my opinion it would be very, very difficult to
apply it extra-territorially. Then what would happen? Wuld
gam ng regulators, |aw enforcenent officials then go after the
five dollar bettor, through a special Internet gam ng enforcenent
squad? You could imagine the problenms with invasion of privacy
her e. It could be done with wire taps but it would be awfully
expensi ve.

The second issue | would like to address would be
Native Anerican Internet ganes. The approach | reconmend to the
Comm ssion, to paraphrase the remarks of a political figure, is
to take a deep breath, relax and let the Ilaw develop
Unfortunately the Native Anmerican Gam ng Comm ssion, the three
menber adm nistrative agency created by |IGRA, has apparently
decided not to decide as to a regulatory approach to Native
Ameri can gam ng. They had a full day hearing on Novenber 14th
1997 where they asked speakers to address relevant issues on
Native Anerican Internet gam ng. Unfortunately, there is no way
to make an admnistrative agency issue regulations if the
adm ni strative agency does not want to do so.
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So the adm ni strative agency that could be hel pful to
us, apparently will not be.

The Dbasic issue today in ny opinion in Native
Anmerican gamng is what to do about the Coeur d'Alene. Now,
there are two key issues here. First of all, does a provider such
as AT&T have to provide services to the Coeur d' Al ene? And they
call their lottery, U S. Lottery. A tribal court and a tribal
appellate court has ordered AT&T to provide services. On the
ot her hand, many Attorneys General have said that if services are
provi ded, AT&T wll violate the Wre Act and be subject to
crimnal penalty. You don't have to be a |lawer to understand
this. You are in jeopardy if you provide services. On the other
hand, you are in jeopardy if you don't provide services. Cearly
there's a problem

What AT&T did is what any good | awer would advise;
ask a federal Court in the state of Idaho, which is where the
Coeur d' Alene case is, to tell us in a declaratory judgnent what
do we do, please. VWhat will happen? Nothing in the immedi ate
future. Many of the Attorneys General have filed friends of the
Court briefs and don't expect anything to happen on this issue in
quite sone tine.

The second issue | think that's very, very inportant
is why you should rel ax because as far as Native Anmerican gam ng,
is because right now the Attorneys GCeneral of Mssouri and
W sconsin have filed litigation against the Coeur d Al ene and the
operators. The result always seens to be the sane. They file in
State Court. It's renoved to Federal Court. The Federal Judge
says the Coeur d Alene are immune to litigation because of
sovereign imunity, but the Internet operator, in this case
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Uni star, may not be immune. If Unistar is not immune, then of
course, it's of no use to the Coeur d' Alene that they may be
i mune. As Al an Kesner pointed out today, it's inportant to wait
until the United States Suprene Court decides an issue not
dealing with Internet ganbling, but an anal ogous point dealing
with liability and sovereign immunity for tribal activity off the
reservation

And we haven't conme to a decision from the United
States Suprene Court yet, but it could cone out very soon

Two other points |I'd like to make very quickly.
Li echtenstein sees the Coeur d Alene U S. Lottery as its nmjor
conpetitor. | don't ganble. |1'd rather watch paint dry. |If | did
ganble, | would not ganble on the lottery. But if | did ganble
on the lottery, and | had a choice between the Liechtenstein
|ottery and our own Coeur d' Alene lottery and if | played the

Coeur d'Alene lottery, proceeds would be used to benefit Native

Anmericans, | would certainly pick that over the Liechtenstein
lottery. And last, very quickly, beware -- and the Attorneys
General of Wsconsin and M ssouri have not done this -- beware of

cheap sensationalist type activities often used by sone Attorneys
CGeneral .

For exanple, one Attorney General decided he would
persuade Western Union not to transmt nonies going between his
state and the West Indies. And he was successful at this. \What
did the Internet conpanies in the Wst Indies do? They sinply
used the word insurance in their address and all sorts of noney
then went fromthat state to an Internet casino, where it entered
that sports book, quote, "insurance conpany." The only thing
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this did at first is it seemed to nmake Federal Express very, very
weal t hy because it was used as a substitute for Wstern Union.
Thank you very nuch.

CHAI RVAN JAMES: Thank you, M. Kelly.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(907 221122 WAQHINRTAN N~ 20NNE-2701  wanan nan Irarnce ~n m



