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CHAI RPERSON JAMES: M. Gede?

MR. GEDE: Good norni ng.

CHAI RPERSON JAMES: Good nor ni ng.

MR. GEDE: I cone to this Comm ssion this norning
with two principal nessages. First, | believe that the states of
the union have accepted their obligation to negotiate in good
faith with the Indian tribes under I1GRA and that they have, in
fact, commenced invited or negotiated, conducted negotiations in
good faith, only to face endless [litigation, protracted
litigation from tribes over legal questions differing views of
whi ch cannot properly be characterized as issues of good or bad
faith.

Second, | believe that | GRA can and shoul d be anended
to provide incentives to both state and tribal governnents to
stay at the table and negotiate the differences rather that fly
out the door to a courtroomor to the Secretary of Interior for
an adm nistrative remedy when there is a difficult question or a
difference of opinion at the negotiating table. Unfortunately
| GRA provides an incentive for litigation over negotiation and
l'"d like to el aborate as to both points.

In nmy view nost of the difficulty in the past 10
years relating to | GRA has revolved around allegations by tribes
that states have refused to negotiate in good faith for Class Il
games or gamng activities that are otherwise crimnally
prohi bited under state law and therefore, under 1GRA itself. Now
tribal government lawers will tell you that the purpose of |GRA
found in its legislative findings and purposes is to pronote
tribal economc self-sufficiency and therefore, tribes should be
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able to negotiate for economcally viable fornms of ganbling,
notw t hstandi ng state | aws.

Congress, however, nade clear that it intended to
provide for a neans to regulate Indian gam ng and know ng that
t he Federal Governnment had neither the resources nor the will to
oversee tribal Cass IlIl gamng activities. Congress expected
the tribes and the states to rely upon sone agreed upon nechani sm
for the use of state regulatory resources. O course, Congress
understood that a state would only have regulatory resources for
those ganbling activities it permtted and that clearly would not
have regulatory resources for ganbling activities that are
pr ohi bi t ed.

Consequently Congress provided that tribal Cass 111
gamng in order to be legal, nust be the subject of a tribal
state conpact for only that gamng that is permtted by the
state. That state of affairs apparently had never been
satisfactory for the tribes that had insisted upon the use of
video ganbling devices even where such devices are prohibited
under state law. These devices are normally prohibited on Indian
| ands under the Johnson Act, under federal law and can only
beconme legal on Indian |ands under |GRA when the tribe and the
state conpact for such devices in a state where the devices are
permtted in the first place. That's the nature of the Johnson
Act and I GRA in operation together.

This Comm ssion heard, yesterday, | believe from Dan
Kol key, Governor WIlson's |legal affairs secretary, who | believe
hel ped the Conmi ssion with the question of the scope of gamng
and suffice it to say that the states have ultimately prevail ed
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in cases such as the Runsey case in clarifying what the scope of
gamng is in the Indian Gam ng Regulatory Act. Congress set
forth a statutory standard. And while you w Il hear discussion

of Cabazon v. California recognize that allegations or assertions

that Cabazon sonehow gives the tribes an unfettered right to
ganble on Indian |lands is not what Cabazon sai d.

And, in fact, when it comes to video ganbling
devices, the Johnson Act is a statute, a federal statute that
prohibits the use of the ganbling devices in the state in the
Indian lands in the first place unless under IGRA a tribal
conpact allows for the use of those devices in a state that
permts themin the first place. So if a state prohibits themin
the first place, the Johnson Act cannot be overcone.

Also it was clear as a result of the Runsey case that
a state need not negotiate for those specific ganbling activities

that the state prohibits, no matter how simlar they nmay be to

the proposed activities by the tribe. If the state crimnally
prohibits them they're off the table. Let me just briefly
address the Sen nole -case. | was counsel of record in the

Suprene Court for 31 am cus states that cane in on that case.

The states did not raise the 1lth Anmendnent as a
jurisdictional bar to the litigation brought by the tribes out of
spite or bad faith or sonetines alleged racism or anti-Indian
senti nents. The states raised the 11th Anmendnent because of a
flurry of lawsuits brought against the states for insisting upon
an interpretation of what state law neant with respect to video
ganbl i ng devices in those states and the additional prospect that
if -- and this is pre-Runsey, the federal courts were going to
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rul e against the state and say, "Well, you're relying upon state
law and that's bad faith", which it seened to be fairly |udicrous
to begin wth.

Then the prospect was that the mtter would be
referred to the Secretary of the Interior. The Secretary of
Interior has a trust responsibility to the tribes and no
responsibility to the states. And so that rather one-sided set
of circunstances led to a good nunber of states, California not
included, to raise the 11th Anendnent. Sem nole ultimtely was
about the states and the states under the 11th Amendnent and not
about Indians or Indian gamng but it clearly put a change into
the way | GRA was operating insofar that a state could get a case
brought against it dism ssed in federal court.

As a consequence of the Senm nole decision, there's an
argunment to be made that |GRA no |onger provides a renedy for
tribes if a state is truly recalcitrant and refuses to negotiate
in good faith for the ganes that it permts in its own state
I'd like to make two points as to that. First of all, we're
unaware of any state of the wunion that has been truly
recalcitrant in relying upon its own state |law to suggest that it
need not negotiate for something that it crimnally prohibits.
So I want to make sure the Conm ssion understand that point.

Secondly, we believe it's up to Congress to provide
for any renedy if a state raises the 11th Anendnent and the case
is dismssed and not the Secretary. W don't believe that the
Secretary has any |egal authority. There's no authority under
the law, federal law for the Secretary to, by regulations, do
that which Congress said the federal court could do and the

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(2N2\ 2A_AA?R WASHINCTON D C 20NNKR-”7N1 WAAMAE nealrarnee ram



N

o 0o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

July 30, 1998 N G1.S.C Tenpe Meting 56
Suprene Court said that the states could raise a jurisdictiona
bar for.

So we believe that a statutory bypass to the
Secretary is the only way that that could be acconplished and the
Attorneys Ceneral recognize that that could be and should be on
the table as a matter of discussion for considered anmendnents to
the Indian Gaming Regul atory Act, sonme sort of statutory bypass
that allows a tribe to go to the Secretary. But in exchange for
a bypass, the Secretary of the Interior -- that goes to the
Secretary of the Interior, there ought to be sone key
accompdations to the states including, and |I list three or four
of them here; a grant of civil enforcenent authority to the
states to stop illegal, unconpacted for gamng activities in
violation of IGRA and also a clarification that federal |aw
enforcenent authorities have civil enforcenent authority to stop
illegal, unconpacted for gamng activities in violation if |GRA

Such authority in our view would provide an incentive
for tribal governnent to conme to the table and negotiate for the
Class IIl gamng activities that are pernmtted in the state
rather than junping the gun and resorting to self-help when the
matter seriously inplicates federal crimnal |[|aw Also we
believe that IGRA itself could use some changes including an
obligation on both parties to negotiate in good faith, not just
t he states.

If a tribe is violating federal |aw, including |GRA
it doesn't come to the negotiating table with clean hands and it
makes it exceedingly difficult for the state, and you heard this
from Dan Kol key, for the state to negotiate for those gam ng
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activities that the tribe is already engaging in or for which the
state can't negotiate in the first place. Insult is added to
injury when it's the state, not the tribe, that gets hauled into
federal court for lack of good faith when the state articul ates
its own understanding of its state crimnal law as a basis for
its refusal to agree to ganes or gam ng activities prohibited by
state law and thus by | GRA

Anot her suggestion; good faith should be defined nore
specifically to allow legitinmate differences of legal and policy
views, including readings of the law, social and environnenta
i npacts, |aw enforcenment concerns and related topics. Currently
with a one-sided good faith obligation on the states and little
guidance as to what constitutes good faith, states are the
parties that are hauled into federal court. M view is that any
incentive to keep the parties at the table and out of court works
better to acconplish the nutual ends of the parties. Even if a
true inpasse results, it should not be held against two sovereign
governnents that nust work out their differences wth nutual
respect and consideration at the negotiating table.

And 1'd be pleased to answer any questions at the
concl usion. Thank you.

CHAI RPERSON JAMES: Thank you very nuch.
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