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COWM SSI ONER JAMES: |'mgoing to ask that you pl ease
be seated, and ask staff to have people in the back of the room
to please cone forward, take a seat. | have a couple of
announcenents before we get started. I'"'m going to ask you to
pl ease bear with us, and let's see if we can have sonme order in
the room Thank you very nuch.

One qui ck announcenent. A purse was found in the
room |If anyone is mssing their purse they can claimit at the
front desk. And the hotel has asked ne to announce that they
prefer that Iunches be eaten outside, and they've nade sone
tabl es available when we do go on break after the next set of
panel s. Thank you.

I'd like to introduce Ms. Allison Flatt, who's the
Associ ate Research Director on the Comm ssion's staff, and thank
her very nmuch for her hard work in preparing the paper that we're
goi ng hear today. Allison will offer us a briefing on Native
American Ganbling, specifically focusing on sone of the conplex
| egal and constitutional issues involved.

Al lison.

M5. FLATT: Thanks. Good afternoon.

The purpose of this briefing is to provide to you
some background on the legal, constitutional, and regulatory
i ssues associated with Native Anerican ganbling so that you'll
have a better context for the expert testinony today and tonorrow
in Tenpe.

Since | am kicking off this portion of the hearing
today, I1'Il wuse this opportunity to warn you that this is an
extrenely conplex issue involving a very conplicated Federal
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Statute and vyears of [litigation. Public policy on Native
American gam ng has been sinmultaneously influenced by judicia
decisions, the legislative process, and the initiative referendum
process, and it has brought in legislators, governors, Tribal
Counci | nmenbers, prosecutors, judges, |awers, |obbyists, public
i nterest groups, and grassroots organizations, all of whom have
di fferent but inmportant perspectives. |'Il also add the obvious:
This is a highly charged i ssue.

To many people attending the hearing today, this is
bi gger than casinos on Indian Reservations and econom c i npacts.
And that is because this is also the latest battleground for the
conflicts between three distinct sovereigns, the federal, state
and Tribal governments. And these conflicts have existed in this
country for over 200 years. Nowhere is all of this nore evident
than here in California where there has been a highly publicized
conflict between many of the Tribes and the Governor. Although
not typical of the devel opnent of Native American ganbling in
other states in that it represents one extrenme, it is an
excel | ent exanple of the dynam cs between the federal, state and
Tri bal governnents.

To provide sone background on these broad issues, |
will be focusing on just a few subjects that are particularly
important to understanding the testinony that will be presented
here today. These are: Tribal sovereignty; the Federal Statute
t hat governs | ndian gam ng, known as the Indian Gam ng Regul atory
Act; and sone related regul ati on and enforcenent issues. Tribal
sovereignty is at the core of the tensions between the federal,
state and Tribal governnents. Sovereignty is a word of many
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interpretations, and it is used frequently and l|loosely in the

debate over |Indian ganbling. | am certain that you w !l hear
many references to it today and tonmorrow, so | will attenpt to
give you sone of the history behind it. It should be noted,

however, that this is an extrenely sensitive, if not sacred,
subject to the Tribes and their advocates because it is also
associated with the preservation of their cultural identity and
i ndependence. Therefore, any explanation | can provide in a
couple of mnutes is likely to be inadequate to a |ot of people
in this room The basic definition, of «course, is "the
i ndependent right or power to govern". The |egal concept as
applied to Native Anerican Tribes is rated in the Constitution
and further defined through judicial decisions which have limted
it in certain areas over the years. Prior to the arrival of
North Anericans to North Anerica, Native Anerican Tribes were
sover ei gn. They were independent and they conducted their own
governnmental affairs. During the colonization of America the
British Cown dealt formally with the Native American Tribes as
foreign sovereign nations. As the colonies grew and strengthened
popul ation it becane apparent that the col onists were encroaching
nore and nore upon Native Anerican | and.

Upon i ndependence fromBritain it was feared that if
Native American affairs were left to the states, territorial
conflicts would result in new wars with the Tribes that the
United States, exhausted fromthe Revolution, was in no position
to fight. The Constitution was therefore drafted so that the
Federal Government would have responsibility for Native American
affairs. Congress was granted the power to "regulate comrerce
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with the Indian Tribes", and the President was enpowered to nake
treaties with the consent of the Senate.

The legal status of the Tribes as sovereigns was
further defined through a series of Suprene Court cases in the
early 1800's. These cases |imted the concept of sovereignty and
descri bed Native Anerican Tribes as "donestic dependent nations",
whose independence was restricted in tw areas, the power to

convey their land, and the right to deal independently wth

forei gn powers. For all internal matters, however, the Tribes
were sovereign and free from state intrusion. It wasn't unti

the 1970's that additional judicial Ilimtations on Tribal
sovereignty were inplenented. Al though many Native Anericans

woul d disagree with this termnology, Tribes are now often
described wunder the Ilaw as "sovereign dependent nations
possessi ng inherent governnental power over internal affairs”.
States are precluded frominterfering in Tribal governnent, but
Tribes are subordinate to the United States Congress.

Congress can wunilaterally nodify or even nullify
treaties with Native American Tribes, but the Federal Government
also has a trust relationship to them For instance, Native
American Tribes have the right to inhabit the |ands retained by
them through treaties or otherwise, but Tribes do not actually
hold title. The land belongs to the Federal Governnment who hol ds
it in trust for the Tribes.

The I ndian Gami ng Regul atory Act, also known as | GRA
was enacted in 1988. It enabled Tribes to operate ganbling,
i ncl udi ng casino ganbling, on their Reservations so |long as that
type of ganbling was legal in the state in which the Reservation
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was | ocat ed. Now, |GRA divides ganbling into three different
cl asses.

Class | ganbling is social ganbling in traditional
Ameri can ganes. They may be operated by a Tribe wthout any
restrictions.

Class Il is bingo, pull-tabs, and nonbanking card
ganmes such as poker. Class Two ganbling is regulated jointly by
the Tribe and the National |ndian Gam ng Conm ssion, which is the
Federal Indian Gam ng Regul atory Agency, and it does not require
an agreenent wth the state. These agreenments are called
conpacts, by the way.

Class Il ganbling includes nost casino-style ganes,
i ncluding slot nmachines, roulette, and bl ackjack. Cl ass Three
ganbling is regulated by the Tribes, states and the NIGC, and it
requires a conpact with the state in which the Tribe is |ocated.

The passage of | GRA was preceded by court decisions
hol ding that Tribes could operate casino ganbling free of nost
state regul ations. Therefore, although IGRA is w dely regarded
as the beginning of the nodern era of Tribal ganbling, many
Tribes view it as an encroachnment upon Tribal sovereignty because
it provides the states a role in negotiating the role -- the
scope, excuse ne, and the regulation of casino ganbling. | GRA
has generated considerable litigation, sonme of which has focused
on the constitutionality of the statute. It has also brought to
t he surface tough questions about how to reconcile conflicts over
state and Tri bal sovereignty.

| would just like to highlight a few of the areas
t hat have been problematic and that renmain unresol ved. First,
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the conpacting process. A state is required by IGRA to negotiate
in good faith with Tribes to conclude a conpact. | GRA provides
that if the state refuses to negotiate in good faith a Tribe can
file what is known as a "bad faith" lawsuit in Federal District
Court. A recent Suprene Court decision known as Senminole in
effect gutted that provision. |In the Sem nole case the State of
Florida raised the Eleventh Amendnment of the Constitution as a
defense, and the El eventh Anendnent provides that -- it prevents
states from suing other states. And in this case the State
argued that since the Tribes are sovereign entities they too
shoul d be prevented from suing. The Suprenme Court agreed. Now,
if the state asserts an El eventh Amendnment defense to a bad faith
| awsuit, the case may be dismssed, and there is no further
recourse for the Tribe. And the Secretary of the Interior is
still negotiating with state and Tribal officials to devel op sone
alternative admnistrative rules to allow Tribes a renedy when

they assert that a state has not negotiated with them in good

faith. These proposed alternative rules are very
controversial and will be addressed by sone of our panelists.
The second mgjor litigation producing area is the

scope of gam ng allowed under I GRA. Now, assuming a state allows
sone formof Class Il ganbling, which as you nay renenber is the
casino-style ganbling, the question raised in litigation 1is
whet her the Tribe may, therefore, operate any other type of C ass
11 game. Several states have argued that they should not be
forced to negotiate and regul ate ganes that are otherwi se ill ega
in the state, even if they are very simlar to other ganes that
are permtted in the state, and sone courts have agreed. O her
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courts have held that if a state permts any Cass IIl gane then
the Tribes are permtted to operate any and all Cass Il1l ganes
as well. A related problemis the classification process for new
ganes. Since Tribes do not need a conpact with the states to
offer Class Il games, they generally prefer that the ganes be
classified as such. As new ganes are devel oped there is often
controversy over how they should be classified. And this is al
further conplicated by the fact that the NIGC and the U S
Department of Justice have responsibilities that require themto
determine whether a gane is Cass Il or Cass IlIl, and they
sonetines make different determnations. These inconsistencies
between two federal agencies necessarily cause big problens for
the Tribes because they may receive a letter fromtwo different
agencies that contradict each other, leaving it unclear what is
per m ssi bl e.

A third problem area is that some provisions of |GRA
have been practiced creating difficulties for the states since
they have a limted role under the statute. For instance, states
are not enpowered to act against Native American Tribes if the
Tribes are operating ganbling establishnments w thout a conpact,
such as here in California, or in violation of the conpact. Only
the Federal Governnent has enforcenment power, and in sone
i nstances the Federal Governnent has chosen not to act. St at es
cannot tax Tribal ganbling revenue or inpose a property tax on
ganbling facilities unless it is allowed through the conpacts.
But they are required to provide sonme form of regulatory
oversight from local taxes and Native Anmerican Class |1l casino
ganes. Tribes are exenpt fromlocal taxes and |ocal regul ations
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such as zoning, building, and environnental codes, but state and
| ocal governnments nust provide and service the infrastructure
that makes the land valuable for casino devel opnent. In |ocal
muni cipalities this my nean that huge casinos wth hotels,
restaurants, do not fall within their jurisdiction, but they are
nonet hel ess required to deal with the consequences.

Al t hough there is no standard forrmula in |IGRA sone
states have negotiated with tribes for a percentage of ganbling
revenues to pay for the collateral affects of casinos on Indian
| ands. O her conpacts stipulate that Tribes nust share the costs
of police, fire protection, hospitals and roads, and these
arrangenents vary from conpact to conpact. But the structure for
regul ation and enforcenent of Native Anerican gamng is another
area of concern for states, but also for the federal and Triba
gover nment s. Al of them have an interest in preserving the
integrity of the ganmes offered. As a consequence of |GRA and the
various Tribal state conpacts, the regulation of Native American
Gamng is varied and often difficult to inplenent.

As | explained earlier, regulation involves different
governnment agenci es depending on the classification of ganes as
I, 1, or 11I1I. The Federal Governnment, in the form of the
Nat i onal |ndian Gami ng Conmmission; the Tribe, in the formof the
Tribal Gaming Ofice or Commssion; and the state, through

what ever agency it designates, each have a role in the regul ation

of gami ng on Indian |ands. In addition, the ability to enforce
criminal laws is the exclusive jurisdiction of federal |[|aw
enf orcenent . Now, the Tribes maintain that they are the nopst

heavily regul ated segnent of the ganbling industry, and that they
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have to deal with frustrating inconsistencies in trying to conply
wth the rules of several different regulating agencies.
However, states often conplain that despite the fact that there
are three separate regulatory bodies with sone authority over
Tribal ganbling, no one has conplete authority. For this reason
state officials maintain that there are serious oversights, and
that it is incredibly difficult to have a regulatory reginme that
depends on the consensus of political entities with diverse and
sonetimes conflicting interests.

In conclusion "Il just reiterate that Native
American ganbling and I GRA are testing the tensions between the
federal, state and Tribal governnents. Today's panelists wll
explain how difficult this has been in California for state and

Tri bal governnent officials who have struggled to cone to a

satisfactory agreenent. Many other states are anticipating
renegotiating and possibly renewing conpacts that wll be
expiring in the next several years. These governnents wll be

forced to reconsider the conplex Ilegal constitutional and
cultural issues associated with Native American ganbling, along
with the attendant social and economc inpacts. Since IGRA
dictates the relationship of these three sovereign entities to
Native Anerican ganbling, future legislative anmendnments to |GRA
are likely to be targeted in resolving these problem areas that
lead to endless litigation rather than to nutually satisfying
conpact s.

Before | sign off I'd just like to elaborate on the
recent activity on the Internet ganbling l|legislation that the

Chair nmentioned in her opening statenent, because it does have
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ram fications to Native Anerican ganbling. She said on July 23rd
the U S. Senate voted 90 to 10 in favor of the Kyl Bill to ban
nost fornms of ganbling on the Internet. 1In the process, on an 82
to 18 vote they rejected an anendnent by Senator Larry Craig from
| daho that woul d have accepted Indian tribes fromthe ban. Now,
Kyl had opposed this anmendnent saying that a Wbsite operated
from an Indi an Reservation could be accessed by anybody who uses
the Internet, and therefore, this would have created a huge
| oophol e. A simlar bill is pending in the House, and if it
passes it is likely that Tribes wll be prohibited from offering
ganbling on the Internet.

That's all | have.

CHAI RPERSON JAMES: Sone questions before we proceed
to the panel ?

Let ne just take this opportunity to say thank you to
Al lison. As you're aware, Allison is -- | hate to say noving
onto bigger and better things, because we think we're pretty big
and pretty good, but she is going over to the National
Associ ation of Attorneys General, which is where we stole her
fromin the first place, and she will be greatly mssed on the
staff. She has nmade a trenendous contribution. | wll also add
that Any, who is not here today, fits in that category as well
and she has accepted a tremendous opportunity to go back and work
for her hone state Senator, and we cannot thank you enough. And
so on behalf of the entire Conm ssion, thank you for your
trenmendous contribution to our work. You are appreciated.

MS. FLATT: Thank you.

COW SSI ONER LOESCHER: Madam Chai r man?
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CHAlI RPERSON JAMES:  Yes.

COW SSI ONER  LOESCHER: | appreciate the overview
presented by Allison. Also 1'd |like to comend to the
Comm ssioners a paper that she wote, Overview of Native Anerican
Ganbl i ng Legal and Regul atory |ssues, dated July 21, 1998, which
is nore specific on the comments that she made, and | highly
endorse her paper as a good overview.

Thank you.

CHAI RPERSON JAMES: Thank you, and the Conm ssioners

do have that available in their briefing books.
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