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COW SSI ONER LOESCHER: Madam Chai r ? You speak
a | ot about the Native American gam ng in your paper. And in our
subcomm ttee, working really hard with our honorable chairman
from Mssissippi, we are nmandated by the Chair to address this
I ssue of the inpasse between states and tribal governnents in the
good faith negotiation thing.

And | have advocated in the commttee that the states
and the tribes are talking, as we speak, have been for severa
nmont hs working towards a resolution of that and that that process
shoul d be encouraged. And | believe that the states and the
tribes can resol ve these issues between and anong them

Then cones the second part of the question, that this
Comm ssion took a position on forestalling Secretary Babbitt’'s
promul gation  of those regulations regarding good faith
negoti ati ons. And those matters are still pending by the
Secretary.

Qur group in our conmttee has been talking about I
advocate for the good faith discussions in the continuing of this
process between states and tribes. But then they ask ne the hard
rhetorical question: Bob, what happens if the inpasse continues?
How do you resolve it?

So we’'re sort of pondering this question. W' ve cone
to the end, saying that: Vell, maybe it ought to cone back to
the Secretary’s hands again between the states and the tribes.
But this tinme it would have the Secretary mnmaking his final
deci sion based upon a certain nunber of issues, criteria, and

paraneters that the Secretary should nmake a finding one way or
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the other, either in favor of the states or the tribes, but have
a certain set of paranmeters that would have to be net before he
could make a final decision.

That seens to be one pat hway maybe, but how do you fee
or how do the governors feel thinking about this set of
ci rcunst ances?

MR,  SCHEPPACH: Well, it’s a tough one because what
woul d happen here is that governors would give up authority. And
I’d have to say any Secretary of Interior is suspect to the
conflict of interest. So they really don’t believe they' re going
to get a fair deal there.

The other issue in negotiation is that you always want
to get sonething when you give sonething. Most  of the
di scussions are giving up gubernatorial authority.

And although I think we're willing to entertain sone
novenent there, we would like to get sone things in exchange,
nore concurrence on trust |ands, enforcenent, allowing a state to
go into court to enforce illegal gamng that’'s happening in
tribes, particularly in California and Fl orida.

So our feeling is that we need to put sone of the other
things on the table if we're going to give up our Eleventh
Amendnent rights.

COW SSI ONER  LCESCHER: Madam Chair, just one nore
t hi ng. When you say you' |l leave the illegal gam ng, you nean
unconpact ed gam ng?

MR, SCHEPPACH: Yes.
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COMM SSI ONER  LOESCHER: Ckay. The other thing is the
busi ness of -- two points. One is the inpasse between the tribes
and the states has its roots in the U S Constitution. And the
| egal scholars tell ne that the tribal existence occurred before
the states’ rights occurred in this section of the Constitution.

And so that’s why tribes in this question of the
difference between what the states’ rights are and what the
tribal rights are are rooted in the Constitution.

The best way is to find sone kind of way to find an
answer between the two that resolves it in a reasonable way. |Is
t hat your understanding as well?

MR, SCHEPPACH  Well, we have always |ooked at it that
both are sovereign nations and they are equal.

COW SSI ONER LCESCHER:  Ckay.

VR.  SCHEPPACH: | think a ot of the problens revolve
around the scope of gam ng. And if the scope of gamng were
clearly defined, -- and we think the Runsey decision does that --

then the conpacting process would be a | ot snoot her.

| think personally a lot of tinmes there are problens
because the tribes want to negotiate outside what’'s |legally
avail able for other citizens in the state. And that’s where the
probl em conmes down.

COW SSI ONER LOESCHER:  Madam Chair, just one nore, and
"1l be satisfied.

The business, you know, sone people suggest that
there’s a problem that the states don't have a right to tax

I ndi an gam ng enterprises. And there is a concept that one
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governnent shouldn’t tax another governnment. But there are
arrangenents that are nmade between and anong the tribes and the
states and which are outside of the notion of tax, one governnent
to anot her.

And | like to use the term "exclusivity paynents" that
the tribes are not allow ng thenselves to be taxes, but outside
of the conpact terns, there are agreenents nade as a basis for
ot her consideration where paynents are made from the tribes to
t he states.

Exanpl e, in Connecticut, that’'s done. | think there
are other exanples as well. And that seens to be a fair
arrangenent when those agreenents are reached voluntarily with a
mut ual agreenent between the states and tri bes.

Do you have a view on that?

VR, SCHEPPACH: | think you re right. Qur sense is
that all of these issues ought to becone part of the conpacting
process. W are having increasing problens with respect to
environnmental issues, zoning issues, transportation issues, as
wel | as tax issues. I mean, the tax issues around tobacco and
gasol i ne are bubbling up as well.

So there are a lot of tough issues, | would say,
between tribal governnments and states now, but our feeling is
that it ought to be done on a case-by-case basis. They ought to
sit down and try to negotiate it.

W may differ a little bit on the nunber of conpacts
that are in place sonmewhere between 171 and 189, | guess. But

let’s say there’'s been a |lot of successful conpacts during the
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particul ar process. And | think because we are having sone
probl ens doesn’t nean that the process has not worked.

Now, | haven't |ooked over what has happened over the
| ast year, but I'’mtold that conpacts are still being done. So I
think there has been a fair anount of success.

COW SSI ONER LOESCHER:  Thank you, Madam Chair.

CHAI RPERSON JAMES: Thank you.

COWM SSI ONER LEONE: I just want to nmeke sure |
understand that the position of the governors is that there is no
need for additional federal legislation in the Indian gam ng
ar ea.

MR, SCHEPPACH: Well, if we could clarify issues such
as scope of gamng so that it becane very ironclad clear that the
Runsey decision that the state never had to negotiate outside
what other citizens have available in this state, we would |ike
t hat .

Right now there is an inconsistency. There is a bad
faith against the state, but there’s no bad faith against the
tribe. So there’s things that we would like to have fixed, but
basically the | aw we bel i eve has been working.

COW SSI ONER LEONE: This is a little off the tribal
gam ng, but are there other areas where you think governors have
a position where they think there should be federal |egislation?
| know the attorneys general do in a couple of areas. Do the
governors --

MR, SCHEPPACH. Well, the only area that --
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COW SSI ONER  LEONE: -- take any apart from tribal

gam ng and ganbl i ng?
VR.  SCHEPPACH: Yes. Vell, the whole issue of
bringing other commercial properties onto reservations and being

exenpt fromtaxes.

COW SSI ONER LEONE: No. | mean, away from tri bal
I ssues, like internet ganbling or tel ephone ganbling or things --
MR, SCHEPPACH. Well, yes. | nean, we woul d support --
COW SSI ONER  LEONE: Has the association taken a

position on --

MR, SCHEPPACH. On internet gam ng, yes. W’re opposed
to internet gam ng.

COW SSI ONER  LEONE: Any of the other forms of
el ectronic ganbling that are out there; for exanple, the cable
tel evision tel ephone pari-nutuel betting activity?

MR.  SCHEPPACH: W really haven't taken any positions
on that.

COW SSI ONER LEONE:  You haven't taken a position on a
| ot of things.

COW SSI ONER Bl BLE: If 1 understood your position
correctly, youre willing to negotiate on the dispute resol ution
process as long as you have the scope issue tightened up and
defined in such a manner that the tribes would not be able to
offer gamng opportunities that are not available to other
citizens of the state.

MR. SCHEPPACH: | think that's right. Scope of gam ng
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COW SSI ONER BI BLE: Those two are |inked.

MR. SCHEPPACH Right. That's exactly right.

COW SSI ONER  BI BLE: And so | assune when the
subcomm ttee tal ks about this issue, they' |l talk about both the
scope issue and the di spute resolution issue.

CHAI RPERSON JAMES: WI Il you?

COWM SSI ONER  MOORE: We are tal king about that. The
states say that conpacts are worKking. And, you know, we have
records that say that nost of them are.

The states that have casino and no doubt just opened
class three gamng, | would assune that those states have not
much trouble with the conpact with the Anerican Indi ans.

MR, SCHEPPACH: | think that’s right. | think that’s
right.

COW SSI ONER MOORE:  Yes. Then we cone to those states
that want to bring in a little noney, and they have a lottery.
And maybe that’s the only thing that they have in the lottery. |
think what you' re seeing is a lottery is Cass 3.

So if you have a Class 3 lottery in Louisiana, -- we're
pi cking on Louisiana -- what if the Indians wanted to cone in,
you were the governor of Louisiana, and wanted to put a casino in
Loui siana? Now, this is what you' re tal king about, the scope.

In other words, because you have one form of gam ng
that’s Cass 3, does that allow themto have any form or do you
want themjust to have lottery?

MR. SCHEPPACH:. The lotteries.

COW SSI ONER MOCORE:  You want themto have --
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MR. SCHEPPACH: That specific gane. Okay? And this is
a serious problem And | think what’s happened, how we got to
where we are is that the courts interpret it very, very broadly,
like you said. And that's what’s led to the increase in gam ng.

COW SSI ONER MOORE: Maybe in the course that they say
that they can have anything they want. And if the state doesn’'t
want it, maybe they would be a little bit nore careful about
having a lottery.

MR,  SCHEPPACH: wll, 1 don't disagree that the
begi nning of the lotteries has not contributed to expanding this,
but if you trace a lot of the lotteries, they actually went back
and did referenduns with the whol e population in the state before
they did the | aw

That isn't true everywhere, but they were concerned
enough about it to actually go back to citizens and say
specifically, "Do you want it?" Okay?

COMM SSI ONER MOORE: One nore question. It seens |ike
when you have an inpasse there is no such thing as one side
acting in good faith. | believe that any deal is pulled off if
peopl e go away happy. Then they’' Il conme back and deal with each
ot her again. You know, each one of themthinks they got the best
end of it. So that's what needs to be with a conpact. So it’s
got to be each side in good faith.

Now, we al so know that every | and deal that you want to
do or any deal that you want to do doesn’'t always cone to

fruition. So we’'re at an inpasse.
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Now, this subcommttee is going to come up with a
recommendation of sonme kind of how to solve that inpasse.
Whet her the full Conmm ssion goes along with it is another story,
but 1’1l bet they will. And so we need sone suggestions and sone
know how on where to go.

| agree wth you whol eheartedly. | think going to the
Secretary of Interior is about |like going to ny wife, and she
doesn’ t know anyt hi ng about | ndi an gam ng.

MR, SCHEPPACH: It’s hard for me, but 1'Il pass on
comenting on that.

COW SSI ONER MOORE: You nust have di scussed this. I
mean, here you are representing the executive director of the
gover nors. You are representing all the governors of Anerica.
You have di scussed this.

If we can’t get it from you people, who are dealing
W th conpacts, we’'re not going to be able to get it from Native
Ameri cans. They like it the way it is. | can tell you that.
|’ ve heard enough testinony. They like it all the way from up
yonder in Connecticut to Al buquerque, New Mexi co.

MR.  SCHEPPACH: Well, again, wthout getting into
details, | nmean, | think there is a package which includes being
very specific with respect to the scope of gam ng.

| think nost of the problens is that if the tribes
don’t get their scope of gam ng, they're headed to the court and
claimng bad faith. GCkay?

So if you're very clear on that and then, second of

all, the good faith/bad faith goes in both directions, you' ve got
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to be wlling to shut down [1'Il correct nyself and say
unconpact ed gam ng, which is a significant problem

States have to have the right to go into federal court
Wi th respect to unconpacted gamng. And you ve got to deal wth
some of the trust provisions.

In other words, there’s a broad deal here if you're
going to tal k about sone kind of an expedited process that you ve
got to be wlling to exchange sonmething and mnimze the
interests of going to the court.

| nean, one of the things that IGRA tried to do and |
think did a reasonable job is that you' ve got to create that
tension so it's better for the states and the tribes to sit at
the table and negotiate until they get an agreenent, as opposed
to going to the Secretary of Interior or to the courts. They’ ve
got to stay at the table until they work it out.

COMM SSI ONER MOORE: | use illegal gamng. | don’t use
conpact too nuch because if it says that they nust have a conpact
before that they can have Cass 3 gam ng, then we' ve got to cone
up with a recomendati on sonehow to nmake sure that there’s no
sl ot machi nes. W' |l use that because | wunderstand the slot
machines a little bit.

There will be no slot machine in any state on any
reservation until a conpact has been reached. And then there
woul d be no illegal gam ng out there.

MR, SCHEPPACH: Wat |I'm saying is that | wonder
sonetinmes: If a tribe can set up unconpacted gam ng, why do they

sit at the table if nobody shuts it down? The state can't go
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into the court, and the federal government refuses to. What
incentive is there to stay at the table?

COMM SSI ONER MOORE: |'mjust saying that that’s got to
be a recommendation, | think, | know from the subcommittee, |
bel i eve. But we need hel p.

MR. SCHEPPACH |I'mtrying to give you a little bit.

CHAI RPERSON JAMES: Conmi ssi oner Lanni ?

COWM SSI ONER  LANNI : Just for Conm ssioner Loescher, you
talk about the exclusivity fees, which do exist in Connecticut.
I’maware of that. |In fact, they also exist in other states, in
which they find federally recognized Native American gam ng
facilities within states.

M chigan is one of the perfect exanples with sonme 17 in
that regard. The day the first commercial casino opens in
M chigan, which is probably the end of this sunmmer or the
begi nning of fall, those fees will stop comng to the State of
M chi gan. However, not all states have given exclusivity
agreenents to those fees.

For exanple, Mchigan in four new conpacts that have
been approved by the legislature in Mchigan and the governor in
conjunction with the Native American tribes calls for paynents at
a different level but to continue for the newly conpacted
entities, rather than the prior ones.

So they're not always on an exclusivity basis. There
are times when they obtain fees, taxes, whatever one wants to
call them revenue enhancenents to the governnment regardless,

even if exclusivity is not the issue.
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And |, for one, did raise the issue that, as | said
before, | support Native Anerican gamng. | think it should be
limted to whatever form of gamng exists within the state in
which they find their particular facility.

However, | think they should help in sone fashion to
deal wth the services that they are causing to be delivered
W t hout paying for themin certain instances and sone formof fee
arrangenents, taxes, what have you, wth the local and state
gover nnent s.

I mght add one other thing. This is nore of a
statenment to M. Scheppach. | think that | couldn’'t agree with
you nore that there should be good faith requirenents on both the
Native American side and the governors’ side. However, | nust
tell you, even though I am a Republican and a supporter of Pete
Wlson, | think he was not very nuch dealing in good faith when
he was dealing with the Native Anericans in California and
probably brought about nore than he ever expected to be brought
about as a result of that.

So | think, even if you have requirenments, not
necessarily do the governors always follow those requirenments of
good faith. But | think there should be a requirenent. | agree
wi th you on both sides.

COW SSI ONER LOESCHER: Madam Chai r ?

CHAlI RPERSON JAMES: Certainly.

COW SSI ONER LCESCHER: Maybe one nore. | can hardly
let this gentleman go w thout inquiring. The internet gam ng

busi ness, | have a perception that internet itself is a problem
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to states, comerce conducted over the internet. And the problem
Is that states haven't figured out how to tax it and get
reporting of that.

Sonme day sonebody is going to figure this out. And |I'm
sure it’s going to happen sooner than | ater because of the vol une
of commerce that’s beginning to occur.

Once they figure that out, then | think the states wll
be enbracing internet conmerce. Taking it one step further to
internet gamng, if you can regul ate taxes and whatever you want
to do on the internet for comrerce, then internet gamng is just
one step away as a commodity or service, whatever

| have been interested in the notion that once the
states are able to solve these kinds of problens, | believe that
intrastate comerce wll be fully endorsed and possible conmerce
between and anong states w Il probably be endorsed. And then
gradually federalismw || take over and we’'ll have unitary tax or
some kind of thing on the internet.

What are your views with regard to where the states
stand now just on being able to regulate and tax the internet?
And is that of concern to the governors?

MR, SCHEPPACH It’'s a fairly conplex subject, but |et
me say first off that state sales taxes are use taxes. And,
therefore, | think youre a resident in Alaska. And | think that
If you ordered sonething over the internet from the State of
California and the tax collector from Al aska happened to be at
your doorstep when that package cane, you would be obligated to

shell out the taxes on that item
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The issue is because it’'s interstate commerce, the
Suprene Court said that you cannot force a seller outside the
state to, in fact, collect the tax. It’s not that you' re not
liable for it. |It’s that we can’t force an out-of-state seller

This has been a problem for mail order sales. States
| ose about $4 billion on $100 billion worth of sales. The
internet rate now, we probably don't |ose nuch at all because
It’s inits infancy, in all honesty. But projections are it wl]l
go to $300 billion within the next 5 years and our loss in
revenues at that time will be 20 billion.

W have at the state |level sone problens because we
have different classification systens and different audit
procedures. And we have the problem at tinmes where |ocal sales
tax is in addition to state sal es taxes.

W are in the process now of agreeing to a conmmobn set
of definitions, a common audit procedure, and working with states
to put one rate that would be a blend of the local rate as wel
as the national one.

Once we fix our problens, we will ask the Congress to
enact legislation that people have to pay the tax. There are no
technol ogi cal problens on this. A |lot of people say: |If you're
in one state and you collect tax in another state, how do you
know?

Vell, it’s very clear. Al states, the only thing that
matters is where you receive the goods and since any order has to
be shipped to a certain place and there’'s already software

avai | abl e.
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So we’'re not anti-internet. In fact, we’'re trying to
clean up what we think is a legitimate business problem to the
classification. And at that tinme, we’'ll ask Congress to give us
the right.

It is an issue of equity. How can you in a state ask
the local retailer to collect the tax and not have it collected
from sonebody el se? You cannot support a tax that is inequitable
I n that sense.

And if the states are not allowed to tax it, the
federal government is eventually going to tax it wunder the
interstate comrerce clause. You saw Congressman Tozin the other
day.

"1l stop. This is a whole new subject, but 1'd be
happy to tal k about it later.

CHAI RPERSON JANES: Thank you. And we do appreciate
your conments. W are in probably one of the nost critical
phases of our work as a Conm ssion and want to thank you for your
patience today as you waited to offer your suggestions before us.
But if we could as we continue through this process pick up the
phone and call you if we wish to ask you for additional input, we
woul d consider that very helpful. I’m sure the various
subcomm ttee nenbers and chairmen would as well. Wth that, I'd
like to thank you very nuch for being here today.

MR. SCHEPPACH: Thank you.

CHAI RPERSON JAMES: Thank you.

MR. FINNEGAN: Thank you very nuch.



