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DR. SHOSKY: Here, again, advertising is a second draft
chapter, and we received sone very good comments on this chapter
Let me just nmention a few things and see what would be the live
| Ssues.

Nunber one, not to beat a dead horse, but the timng in
this chapter is really an interesting aspect of witing it,
because of the report comng out at a tine where for the first
time in many years the Suprenme Court will deal with this issue
head on.

So the First Anendnent issue about ganbling advertising
will be a hot topic, as this report comes out. And we are trying
to draft |anguage and structure the report in such a way that it
doesn’'t really mtter what the Suprene Court decides, the
| anguage we have will be relevant for the public discussion and
for policy makers to follow the wave of that court decision,
what ever takes place. So that is one whole set of issues.

The second set of issues is that we need, in ny
opinion, to do a better job and to flesh out nore material in the
whol e aspect of pronotions and marketing aspect of that chapter.
That is sonething where we have done quite a bit of |egwork
through Lexis-Nexis and elsewhere, but we don’t have a
particularly solid discussion on that at the nonent, which is
sonething that | do think that we need to work on

There is also a third issue, there is also sone
tangential things, interrelational things with the report. As
this advertising takes -- as the advertising discussion takes
place, we will be concerned with |otteries, we will be concerned
wi th other ganbling aspects that advertise. There will be a |ot
of cross-referencing to other aspects of the report, but the

lotteries in particular.
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And you will notice in the second draft there is al nost
every single concept discussed in terns of marketing, by Cook and
Clotfelter in their report, not as substantial as we would I|ike
it yet, but at Ileast you can see that we are prepared to
integrate that material as nmuch as we can.

And, as | said, in the lottery discussion yesterday, to
the point of describing the ads in sone detail, and putting the
| anguage from these particular advertisenents in the discussion
t 00.

So there is a lot of things going on elsewhere in the
report that will relate to this chapter, too.

CHAI R JAMES: Discussion?

COW SSI ONER - W LHELM | fully wunderstand why this
chapter was drafted w thout assum ng the Suprene Court’s position
in Geater New O| eans Broadcasting. On the other hand it seens
to ne, at least, and | could be totally wong, it would not be
the first tinme. But it seens to nme that the outcone of Geater
New Ol eans Broadcasting is fairly predictable.

That is to say it seens to nme, renote, that the Suprene
Court wll wuphold the concept of banning the advertisenent of
ganbling, or to put it to the reverse, it seenms to nme highly
unlikely that the Suprenme Court wll say that the interstate
adm ni strative of ganbling is okay under the First Amendnent.

As | was saying before, | think it is a sharp
distinction between advertising about ganbling and the actual
conduct of ganbli ng.

So | do recognize why it was done this way, but it
seens to nme that if we prem se the approach that we take in this
chapter to the notion that Geater New Oleans Broadcasting

hasn’t been ruled on, and therefore we should pretend that it
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doesn’t exist. And |’'m not suggesting you put it quite I|ike
that, but | think we wll -- the chapter will be viewed as
i rrel evant.

So I woul d suggest that we think about whether there is
a way to wite this chapter on the assunption that the Suprene
Court is probably going to go that way, because it seens to ne to
be likely.

And then | have two specific issues on page 18 of this
draft. One is pertaining to the issue | was just discussing that
says: VWhat ever decision is reached likely will take the |ower
courts years to inplenent.

I would, respectfully, disagree with that. | think
that if the Suprene Court does rule that it is unconstitutiona
to ban the advertising of ganbling, ganbling advertising wll
proliferate in a hurry.

So | don't think we ought to just say it is going to be
along time. | disagree with that, conpletely.

Al so on page 18 you have a problemw th your sentence,
as governnent sponsored and governnent sanctioned ganbling,
lotteries mght be viewed as distinct from casinos or tribal
ganbling in terns of their advertising interest and their
hei ght ened responsibilities to our citizens.

| think it is pretty clear that tribal ganbling is
governnental ganbling. And | think, certainly, the ganbling
tribes would agree with that. [|’m not suggesting that there is
an inclusion from that, but | believe the sentence as it 1is
witten is not accurate.

COWM SSI ONER LEONE:  John, could | ask a question about
what the first part of your statenment would nmean? | think --

just sitting here listening two things occurred to ne, if you
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assunme the court outconme you are tal king about, two issues would
still remain on the table.

One is the possibility of governnental entities, states
with the lotteries, develop new ideas about what is appropriate
advertising and what is not.

COW SSI ONER W LHELM  Yes.

COW SSI ONER LEONE: -- nodels of what we think is a
good idea, and what is a bad idea. So that part of the chapter
could be -- but | don't think we have concluded what our position
Is, as a Commssion. And | think in terns of witing the chapter
that is what is needed.

And the second point would be --

CHAIR JAMES: -- our positionis on --

COW SSI ONER LEONE:  What our position is on state --
on calling on states to adopt certain restrictions on adverti sing
or include certain disclosures, or other things. W haven't had
a specific proposal.

COW SSI ONER BIBLE: On lotteries?

COW SSI ONER LEONE: On lotteries.

COW SSI ONER BI BLE: On governnental gam ng?

COW SSI ONER LEONE: On governnental gaming. | amless
cl ear about the tribal gam ng because while John is right that
it is governnental gaming, it has been as | understand it, from
an advertising point of view, subject to the restrictions on
commer ci al gam ng. It has the exenption that the governnents
have?

COW SSI ONER Bl BLE: Yes, | believe tribal and
lotteries are subject to an exenption. That is ny recollection.

COW SSI ONER LEONE: My second point is that even if

the restriction on commercial ganbling is limted, it would stil
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be possible to place limts on what casino advertising, or to
have requirenents on what needs to be in the advertising, and
that would probably turn out to be litigated too.

There are innunerabl e exanpl es of permtted adverti sing
whi ch al so have conditions attached to them everything from a
sinple bait and switch to disclosure statenents about other
t hi ngs.

And it would be possible to i magi ne federal |egislation

whi ch took a court decision and then said sone things about how

the --

COW SSI ONER  BI BLE: In terms of the lotteries, or
commercial --

COW SSI ONER LEONE:  Conmer ci al gam ng.

COW SSI ONER BI BLE: Because ny -- well, ny read of the
| egal environnment, | think, is the same as yours, John. And |

don’t know how detailed they go into the case of what goes up to
the Ninth Grcuit, or the Suprenme Court -- jurisdiction, but at
the Appellate level, the Geater New Ol eans Broadcasting v FTC
case, which canme out of the 9th Crcuit indicated that the
commerci al ganbling can adverti se.

COWM SSI ONER  LEONE: My point is that even nmany
activities in advertising still --

COW SSI ONER Bl BLE: But | believe once the court
decision is made, and if the newer case follows simlarly, that
the body of law that applies generally to advertising for other
commercial activities is going to apply?

COW SSI ONER LEONE:  That is ny point, too.

COW SSI ONER BI BLE: And we requested the advertising
peopl e that appeared before us at the last neeting to brief the

Issue as to whether those restrictions could also apply to a
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governnental entity. Because then you have a choice, | don’'t
think it would be an appropriate choice, that those restrictions
apply to other -- to advertising and comrercial ganbling basis,
they al so apply to governnental |y operat ed.

COWM SSI ONER LEONE: My question is, wll we mke a
recommendati on about that, will we be at all specific about --

COW SSI ONER Bl BLE: Vell, | would think that that
woul d be appropri ate.

CHAIR JAMES:. | certainly hope so.

COW SSI ONER LEONE: We don’t have anything in draft,
or anyt hi ng?

COW SSI ONER BI BLE: Wll, don't look at ne, | don't
know.

COMWM SSI ONER  MCCARTHY: That hasn’t fallen under any
particul ar conmttee, subcommttee, has it?

CHAIR JAMES:. It is on the draft report subcommttee.

COW SSI ONER - W LHELM I would not necessarily be
opposed to sonething like you are tal king about, R chard. So |
don’t nean this next comment to disagree with that comment.

But it seens to ne that separate and apart from
what ever | egislative recomendati ons sonebody m ght want to nmake,
It seems to ne this is the kind of an area where we mght think
about, and | don’t know how people would feel, but we m ght think
about recomendations directly to the industries involved, as
well as to the states.

Now, one could argue that recommendations to states, or
comercial, or tribal ganbling establishnments m ght be a waste of
time, and that one mght be right, | don’t know.

But if it was up to nme, personally, which of course it

isn"t, | would be delighted if the ban on the advertisenent of
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ganbling were to continue in effect. But, apparently, that is
not going to be the case, at |east that is ny understandi ng.

So | think we mght consider, and | believe this would
make sense in a nunber of areas, pathological ganbling is another
one, recomending to the commercial industry, and to the states
with respect to their lotteries, and to the tribes with respect
to their ganbling establishnents, a voluntary but enforceable
codes of conduct, that is enforceable by those who accept the
voluntary guidelines with respect to adverti sing.

And | think the same thing mght nake sense wth
respect to pathological ganbling. And the reason that | think
about that wth respect to these kinds of issues, goes back to ny
| ack of confidence in the |egislative approach on nost of these
t hi ngs. Either that it won’t work, or that it won't have --
either it won't be passable, or that it wll work, as | was
saying earlier.

Whereas it seens to ne that we ought to put the burden
on a lot of these things where it belongs. That is to say |
think we ought to consider recommending to the American Gam ng
Associ ation, the National Indian Gam ng Association, and the
Pari- mutuel people, and the states, you know, that certain kinds
of things ought to be adhered to with respect to adverti sing.

And, |ikew se, with respect to pathol ogical ganbling,
and that they ought to have, they ought to consider independent
enforcement force for those who subscribe to these codes, if
peopl e have conplaints about them and that there ought to be
efforts to persuade everybody involved in these issues to
subscribe to these codes, and that kind of thing.

My own view, particularly in an area |ike advertising

where apparently the legal renedies are going to be far nore
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limted than they used to be, is that we ought to give sone
consideration to those kinds of approaches, in addition to
what ever el se we m ght recomend.

CHAI R JAMES: Is there any disagreenent to what John
just said?

(No response.)

CHAI R JAMES: | think the challenge for us then cones
to be when you tal k about the recommendati ons that we woul d nmake,
and what would be in that code of conduct, fleshing that out a
little bit.

COW SSI ONER Bl BLE: And | believe you requested, at
least from the AGA sone information, | think we had sone
testinony last neeting that they were devel oping sone sort of a
vol untary guide for --

DR. SHOSKY: In fact we received that this norning.

COW SSI ONER BIBLE: -- not use cartoon characters, and
things of that nature.

CHAIR JAMES: | definitely want to see sone of that in
this chapter. And this, Jim is where | think the principles of
what we were trying to get at with marketing to -- in one of your
recommendations, frequent players, in terns of how they are
mar keted, and how they are advertised, how they are reached.
That sone of those principles could apply there as well.

And, again, | suspect that if we |ook we could find
sonme best practices, and excellent nodels at states, casinos,
some tribal governments, and we could find some very poor nodels
in all those categories as well, but it doesn’'t hurt to point to
good practices.

Any other additions on that chapter? Do you think you

have enough? You know, what | haven’t done this norning, John
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as we have wapped up, which we did yesterday, which was very
hel pful was to get you to give back to us what you thought you

heard so we could say, no, no, no.

DR, SHOSKY: | thought | was off the hook, but | guess
not .

kay, well, let nme just take us back to adverti sing,
qui ckly. The first comment was that -- concerning the Suprene

Court case we should consider in the drafting of the chapter,
that the outconme is fairly predictable, and that the ban on
ganbling advertising will be elimnated, and in the wake of that
that ganbling advertising mght proliferate. And so with that in
m nd we should prepare for that eventuality in the chapter

We should also specify, if we could, in terns of the
| anguage of the chapter; in ternms of the recomendation
particular limtations or restrictions on content. And there was
much di scussion about what would happen when this case cones
down, would the body of restrictions on comercial speech and
other areas imedi ately apply to ganbling adverti sing.

The answer seened to be that we think so, but I know we
are waiting on a docunent, and we tal ked about that.

Al so there was discussion about recomendations to the
I ndustry, as well as to states, that tried to fornulate a best
practices paradigm We should indicate excellent nodels that we
recormend, and broaden the discussion, not just to governnent,
but to all segnents of the ganbling industry.

And |, nyself, indicated that we had received the HEA' s
material this norning, and | have it here. At the break | can
probably give it to everybody.

CHAIR JAMES: Yes, if you could get sone nenber of the

staff to copy that and nake it available to all of us.
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DR. SHOSKY: |'msure we can do it at the break

CHAIR JAMES: Good. Any further discussion?

(No response.)

CHAI R JAMES: Thank you, John, | appreciate that. I
know that the next topic is Indian gamng. | want to get it as
close to where we are in the schedule, in case soneone stepped
out of the roomand is not going to be back until 11.

So I amgoing to break until 11, and pick up there. |

will say this, having taken off of the schedule sone of the
or gani zat i onal I ssues and sone  of the process issues,
acknow edgnent, and resources, and all of that, we wll| buy back
some tine this afternoon, as well, between that 2:15 and 3

o’ clock tine period.
So we will try to keep as much on schedul e as we can.
So with that I'’m going to break until 11 o’ clock. W

wll start exactly at 11.



