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| SSUES | DENTI FI ED BY DI VI SI ON OF ENFORCEMENT AND COFFI CE
OF CGENERAL COUNSEL OF SECURI TI ES AND EXCHANGE COWM SSI ON
FOR CONSI DERATI ON BY BANKRUPTCY REVI EW COMM SSI ON

THE SECURI TI ES AND EXCHANGE COWM SSI ON' S
| NTEREST | N THE BANKRUPTCY PROCESS

The Securities and Exchange Comm ssion ("SEC') is
responsi ble for the admnistration and enforcenent of the federal
securities laws. In its enforcenent actions in federal court,
the SEC seeks a variety of renedies, including asset freezes to
prevent dissipation of investor funds obtained through a
defendant's securities fraud, injunctions halting an unregistered
or fraudulent offering of securities and prohibiting future
securities law violations, disgorgenent of unlawfully obtained
profits, and civil penalties. |In appropriate cases the SEC al so
seeks orders placing corporate defendants into receivership. In
adm ni strative proceedi ngs brought before the SEC, the D vision
of Enforcenent seeks renedies that include a suspension or bar of
a person fromthe securities business, the revocation of the
regi stration of a broker-deal er, investnent conpany or investnent
advi sor, and orders inposing various safeguards on the scope or
met hod of a respondent's securities-related activities.

The casel oad of the SEC s Division of Enforcenent has been
steadily rising. |In the past two years, the Division has brought
nearly 1,000 cases involving approximately 2,200 defendants and

respondents. 1/ The nunber of pending investigations is even

1/ See Testinmony of SEC Chairman Arthur Levitt before the House
of Representatives Subcommttee on Tel ecommunications and
(continued. . .)



hi gher . The rising tide of bankruptcy filings affects the SEC s
enforcement program at every stage -- in investigations,
[itigation, and post-judgnent collection. The Division estinmates
t hat between 15% and 20% of its cases are affected by a
bankruptcy filing, although the percentage varies greatly by
region. 2/ Defendants in SEC actions have filed bankruptcy to
underm ne asset freezes, 3/ stop | aw enforcenent actions and
contenpt proceedings, 4/ and to seek discharge of

nondi schargeabl e clains. 5/ The increasingly scarce resources of
SEC trial counsel have been expended in litigating bankruptcy

i njunction and di scharge issues in addition to their enforcenent
cases. Thus, the SEC has a strong interest in ensuring that the

bankruptcy courts are not used as a "haven for wongdoers"” in

1/ (...continued)
Fi nance at 12 (February 28, 1996).

2/ About 30% of the litigating cases in the SECs Fort Wrth
District Ofice involve a bankrupt defendant. The Sout heast
Regional O fice, which includes Florida, has a simlarly high
per cent age of bankrupt defendants.

3/ See SEC v. Sterns, Fed. Sec. L. Rep. 996,200 [CCH 1991
Transfer Binder] (C.D. Cal. 1991).

4/ Bilzerian v. SEC, 146 B.R 871 (MD. Fla. 1992); In re WIf
Financial G oup, Inc., No.94B 440009/ 44010 (Bankr. S.D.N.Y.
1994); In re Weil, No. 95-21470-BKC-RBR (July 21, 1995)
(denying notion to enjoin contenpt proceeding after bankruptcy
filed on day contenpt trial began).

5/ In re Maio, 176 B.R 170 (Bankr. N.D. Ind. 1994); SEC v. First
National Entertainnent Corp., 95 CV 371 AA (WD. Tex. 1996)
(vacating order severing defendant on account of bankruptcy).




subversi on of congressional intent, 6/ and that scarce
enforcement resources are not diverted into unnecessary or
duplicative litigation in bankruptcy court.

The SEC s interest in the functioning of the bankruptcy
system ext ends beyond the protection of its enforcenent renedies.
Section 1109(a) of the Bankruptcy Code grants the SEC party-in-
interest status in any chapter 11 case. 7/ The Ofice of Ceneral
Counsel, together with lawers in four SEC field offices, handles
this aspect of the SEC s bankruptcy practice, which in general is
limted to corporate reorgani zati on cases under Chapter 11 of the
Bankruptcy Code involving | arge public conpanies that are not
inplicated in Conm ssion | aw enforcenent investigations or
proceedi ngs. The SEC s goal in these Chapter 11 cases is to
protect the interest of public investors who hold securities of
t hese conpani es, ensure adequate disclosure of reorganization
pl ans that provide for the issuance of unregistered securities,
and prevent the m suse of the Bankruptcy Code's exenption from
Securities Act registration. During 1995, the SEC was a party in
about 100 such chapter 11 cases, involving stated assets of $63

billion and al nost one mllion investors. In this area, the SEC

6/ See SEC v. Elmas Trading Corp., 620 F. Supp. 231, 240, aff'd,
805 F.2d 1039 (9th G r. 1981).

7/ The SEC also has party-in-interest status in nmunicipal
bankruptcies under <chapter 9 and has been an active
participant in the Orange County bankruptcy to protect hol ders
of the County's public debt and the nunicipal securities
mar ket s general |l y.



al so has seen the need for certain reforns to ensure that the
bankruptcy process is not abused. 8/

This subm ssion identifies issues of concern to | aw
enforcement that we believe this Comm ssion shoul d address.
These issues are not unique to the SEC. Federal and state |aw
enforcenent agencies face simlar drains on their resources in
l[itigating the scope of the police power exception to the
automatic stay, the power of the bankruptcy court to enjoin
excepted actions, and duplicative dischargeability actions, anpbng
others. These issues, which are unique to governnental agencies,
merit consideration in a forumdevoted exclusively to them The
SEC s Division of Enforcenent and O fice of General Counsel
therefore strongly urge this Comm ssion to schedule a neeting
devoted solely to governnmental issues in bankruptcy at which
t hese i nportant | aw enforcenent concerns could be aired and a
di al ogue begun between the Conm ssion nenbers and the affected
federal and state agencies.

| SSUES

TOPI C ONE: THE AUTOVATI C STAY

1. darify the scope of the governnental police or

reqgul atory exception. The exception to the automatic stay for

the enforcenent of a governnmental unit's police or regulatory

8/ In this advisory capacity, the SEC may nake substantive
reconmendati ons on issues unrelated to | aw enforcenent in a
subsequent subm ssion



power found in 88362(b)(4) and (5) excepts such enforcenent
actions fromthe stay inposed by 8362(a)(1l) (conmencenent or
continuation of |egal proceeding on prepetition claim and
8362(a)(2) (enforcenent of a prepetition judgnent). |t does not
by its ternms except such governnental actions fromthe stay

i nposed by 8362(a)(3), which applies to "any act to obtain
possessi on of property of the estate or of property fromthe

estate or to exercise control over property of the estate." The

| ack of exception to the stay against exercising control over
estate property appears to have been an oversight, as that

| anguage was not part of the Code when the governnent al
exceptions were enacted, but was added to 8362(a)(3) by the 1984
amendnents. 9/ There is no legislative history for the
amendnent .

The courts have divided over whether the revocation of a
license or permt by a governnental unit is stayed by 8362(a)(3).
10/ As a matter of policy, the exception of 8362(b)(5) for
enforcenent of a judgnent that is not a noney judgnent is drained
of much of its nmeaning if license and permt revocation is
nonet hel ess stayed as an act to exert control over property of

the estate under 8362(a)(3). Nonethel ess, cautious agencies have

[©
~~

P.L. 98-353, 98 Stat. 352.

|H
-

Conpare Cournoyer v. Town of Lincoln, 790 F.2d 971 (1st Gr.
1986) with Island Aub Marina Ltd. v. Lee County, 38 B.R 847
(Bankr. N.D. 111. 1984).




moved to |ift the stay before proceeding with the actual act of
revocation. 11/ This delays the regulatory process, diverts the
resources of governnent agencies fromtheir main m ssion, and
effectively transfers the revocation decision fromthe regul atory
agency to the bankruptcy court.

O her governnental regulatory actions arguably fall wthin
8362(a)(3), although this may not have been Congress' intent.
Some courts therefore have given the existing governnental
exceptions broad scope, holding that the inposition of an equity
recei vership or the continuation of an asset freeze in a
governnmental regulatory action is excepted fromthe automatic
stay by 8362(b)(4) and (5). 12/ These courts found that
appointing a responsible fiduciary to manage corporate assets, or
restrai ning unaut hori zed transfers of funds, served the interests
of both the regulatory process and the creditor body.

Amendi ng 88362(b)(4) & (5) to expressly state that they al so
except actions enconpassed by 8362(a)(3) would provide certainty
and guidance in this area, elimnating tinme-consum ng and
resource-intensive stay litigation. It also would have the

salutary effect of discouragi ng bankruptcy filings based on

unfavorable rulings in |law enforcenent cases. Wth respect to

—

1/ See Smth, Local Governnment Requl ation and Bankruptcy: To
Stay or Not to Stay, 21 Urban Lawyer 151 (Wnter 1989).

=
N
~

SEC v. First Financial Corp. of Texas, 645 F.2d 429 (5th Gr.
1981) (receivership); FTICv. R A Wil ker & Associates, Inc.,
37 B.R 608 (D.D.C. 1983) (asset freeze).
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i cense revocation, such an anmendnent woul d place regul atory

deci sions where they belong -- with the appropriate regul atory
authority. Any fear that this would I ead to abuse by regul atory
agenci es should be dispelled by the existence of 8525 of the
Code, which prohibits discrimnatory governnental action based on
the filing of a bankruptcy petition.

2. Cdarify standard for enjoining acts within

policel/regulatory exception. The Bankruptcy Code does not state

whet her acts subject to the police/regul atory power exception may
nonet hel ess be enjoi ned pursuant to the bankruptcy court's

equi tabl e powers under 8105. The legislative history indicates
that in general, all excepted actions (both governnental and
nongover nnental ) coul d be enjoined under 8105 under traditional
equi t abl e standards, but does not specifically discuss the
governnmental exceptions. 13/ |In fact, the traditional equitable
standard is quite different for enjoining governnental, as
opposed to private action. Federal courts will not enjoin
crimnal or civil regulatory action by a governnental entity
unless it is undertaken for the purpose of harassnent, in bad

faith, or is clearly illegal. 14/

13/ S. Rep. No. 95-989 at 51, 1978 USCCAN at 5787, 5837; H. Rep.
No. 95-595 at 342, 1978 USCCAN at 5963, 6298.

[EN
IS
~

See Younger v. Harris, 401 U S 37 (1971); Huffman v. Pursue,
420 U.S. 592 (1972); EIC v. Standard Ol of California, 449
U S 232 (1980).




Sonme courts have recogni zed and applied this principle in
t he bankruptcy context, 15/ but others have not. 16/ To conform
Wi th nonbankruptcy principles and to effectuate congressional
policy that bankruptcy courts not be a haven for w ongdoers,
excepted governnental actions should not be enjoined unless they
pose a serious conflict with the provisions of the Bankruptcy
Code, and the traditional criteria for injunctive relief (i.e.,
irreparable injury, balance of harnms in favor of novant, public
interest favors novant) are net. 17/ To stemthe tide of
litigation over this issue, and the delay and waste of resources
it causes, this standard could be codified in a new subsection in
8362(b).

3. darify grounds for lifting stay. Wat constitutes

cause for lifting the stay for an unsecured creditor, unlike a
secured creditor, is not delineated in the Code, and there is not
a great deal of guidance in the case law. Conpare 8362(d) (1)
with 8362(d)(2). One area of inportance to |aw enforcenent
agencies in individual chapter 7 and 11 cases is the ability to
execute on non-estate (and nonexenpt) assets to satisfy

nondi schargeabl e clains. The autonmatic stay by its terns applies

15/ E.qg., In re 1820-1838 Ansterdam Equities, Inc., 191 B.R 18
(S.D.N. Y. 1996).

=
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E.q9., Inre Hunt, 93 B.R 484 (Bankr. N.D. Tex. 1988).

|H
~

In re Ansterdam Equities, supra; In re Conpton, 90 B.R 798
(N.D. Tex. 1988); In re Brennan, No. 95-6543 (D.N.J. Feb. 8,
1996) .




to property of the debtor, not just property of the estate,
al though creditors with dischargeable clainms have no interest in
the debtor's non-estate property.

A governnental agency that hol ds a nondi schar geabl e j udgnent
shoul d not have to await the outcone of an individual's
bankruptcy case before executing on property of the debtor that
is not property of the estate. Litigious debtors can cause their
bankruptcies to drag on for years, while the debtor nay be
earning a large incone that is not property of the estate.
Governnental clains should not be held hostage to unrel ated
litigation while the debtor is earning and spendi ng new and
unencunbered i nconme. Authorizing such actions al so benefits
creditors with dischargeable clains, since it |essens the size of
the claimby the nondi schargeabl e creditor against estate assets
(to the extent the latter claimis not a penalty subject to
subor di nati on).

TOPI C TWO  EXEMPTI ONS

4. Establish a ceiling for the honestead exenption. During

the course of a governnental investigation, or after litigation
is comrenced, a potential or actual defendant has the incentive

to engage in "bankruptcy planning,” which may include forum
shopping. Current |law permts enornous disparities in the anount
of property an individual is entitled to claimas exenpt solely
on the basis of the individual's state of domcile for 180 days
precedi ng bankruptcy, or for a longer portion of the 180 days

9



than in any other place. 8522(b)(2)(A). Mreover, the majority
of bankruptcy courts have held that the Code permts the
conversion of nonexenpt assets into exenpt assets before filing
bankruptcy to maxim ze a debtor's ability to take advantage of
exenptions authorized by state | aw. 18/

Where states authorize unlimted exenptions for honesteads,
the potential for abuse is obvious. Debtors in Florida and Texas
can retain mansions worth mllions of dollars while creditors
receive little or nothing, even if they are governnental agencies
wi th nondi schargeable clains. This problemhas occurred in our
cases. |Indeed, as noted above, the greatest concentrations of
bankruptcies in SEC cases have occurred in the regions
enconpassi ng Florida and Texas.

The uniformty of federal |aw enforcenent is underm ned by
these disparities. Additionally, the inmage of bankrupts in
multimllion dollar mansions underm nes public confidence in the
bankruptcy system The Comm ssion shoul d consi der whether there
shoul d be a ceiling for the honestead exenption.

TOPI C THREE: PROPERTY SUBJECT TO BANKRUPTCY COURT JURI SDI CTI ON

18/ 1n re Davidson, 164 B.R 782 (Bankr. S.D. Fla. 1994). This
situation has inproved with the passage in 1993 by the Florida
| egislature of a statute denying exenptions where a conversion
from non-exenpt to exenpt assets was done with the intent to

hi nder or defraud creditors. See id. It is not clear yet
where the line wll be drawn between permssible and
i nper m ssi ble conversions, a dispute that is likely to give
rise to substantial litigation.

10



5. Excl ude di sgorgenment/restitution funds from property of

the estate. In securities fraud cases, the SEC often obtains a
judgnent requiring the defendant to pay noney to a di sgor genent
fund. The noney in the fund may be distributed to defrauded
investors or paid to the United States Treasury. Numerous courts
have found di sgorgenent to be a necessary renedy for deterring
viol ations of the federal securities |laws by depriving a violator
of the fruits of his wongdoing and for achieving equity by
preventing unjust enrichnment. Additionally, in crimnal
securities fraud cases, a crimnal restitution fund nay be
ordered. If these funds are property of the estate, subject to
turnover and avoi dance powers, the inportant securities |aw
enforcenment policy they inplement woul d be subverted; indeed a
bankruptcy could be filed for that very purpose. 19/

The bankruptcy policy of equality of distribution is not a
strong counterforce in such circunstances, as a law violator's
creditors do not have a right to reap the fruits of a securities
fraud any nore than does the violator. This argunment is equally
applicable to regulatory actions brought by federal and state
agenci es outside the specific context of the federal securities
|aws. Therefore, this Conm ssion should consider whether 8541(Db)
shoul d be anended to provide specifically that property of the

estate does not include any civil disgorgenent or restitution

19/ Satellite litigation over this issue in the bankruptcy court
woul d be costly and difficult.
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fund established in an action brought by a governnental entity
pursuant to its police or regulatory power.

6. Excl ude di sgorgenment/restitution funds from turnover

provi sions. The above argunent applies even nore forcefully to
the turnover provisions in 8543, which apply not just to property
of the estate, but also to property of the debtor, in which
creditors do not even have an interest. Therefore, this

Comm ssi on shoul d consi der whet her 8543 should be anended to
exclude fromits provisions any civil disgorgenent or restitution
fund established in an action brought by a governnental entity
pursuant to its police or regulatory power.

7. Excl ude di sgorgenment/restitution funds from preference

provi sions. These sanme policy reasons mlitate in favor of
protecting disgorgenent/restitution funds from preference
actions. Therefore, this Comm ssion should consider whether
8547(c) should be anended to prevent the recovery as a preference
of any transfer that was a bona fide paynent of a debt to a
governmental unit incurred in the exercise of its police or
regul at ory powers.

TOPI C FOUR DI SCHARGE EXCEPTI ONS

8. Anend 8523(a)(7) to include disqorgenent. Under current

law, different parts of the same governnental judgnment nay be
subject to different discharge exceptions, with materi al
consequences in terns of cost and delay. For exanple, a typical
judgnent in an intentional fraud case (whether settled or

12



litigated) mght include an injunction against future violations,
di sgorgenent of the proceeds of the fraud, and civil penalties.
The injunction, since it is not a claim passes through
bankruptcy unaffected (8101(5)). The disgorgenent, as a debt for
nmoney obtained by fraud, is dischargeable only after an adversary
proceeding is litigated in the bankruptcy court (8523(a)(2)(A)).
Such a proceeding is not required, however, to except the civil
penalties fromdischarge (8523(a)(7)). See 8523(c).

Di sgorgenent is not a fine, penalty or forfeiture subject to
8523(a)(7). It does, however, serve regul atory purposes
(deterrence and prevention of unjust enrichnent) as inportant as
the regul atory purpose served by the punitive sanctions. Wy
shoul d the Bankruptcy Code nake it nore costly and time-consum ng
to determi ne the dischargeability of a debt for the di sgorgenent
of proceeds derived fromunlawful activity than of a debt for
fines, penalties or forfeitures arising fromthe sanme unl awf ul
activity? Neither type of debt represents conpensation for
actual pecuniary |loss, and both serve inportant goals of
effective |l aw enforcenent. (The fact that fines are typically
subordi nated in a bankruptcy distribution, while disgorgenent is
not, is irrelevant, since both types of debt are excepted from
di scharge.) Thus, disgorgenent, like fines, penalties and
forfeitures, should be treated as automatically nondi schargeabl e.

Addi tional policy reasons favor such an anendnent. First,
in our experience, notice of deadlines to file adversary

13



conplaints historically has been poor. Individual debtors often
omt or give inconplete addresses for the SEC (such as omtting

t he nanes of the responsible attorneys even when they know t hem
Even when the Division of Enforcenent |earns of a bankruptcy and
files an appearance and request for notice, the courts often omt
the SEC from service of the notice of the 8341 neeting. However,
t he Bankruptcy Rul es and case | aw pl ace the onus on the creditor
to di scover the bar date, so that clains can be | ost even where a
debtor has intentionally omtted a creditor fromhis schedul es,
so long as the creditor learns of the fact of the bankruptcy in
time to file a pleading. 20/ Second, forcing a governnenta
agency to litigate an adversary proceeding to except portions of
its judgnments consunes tine and resources that are increasingly
scarce, w thout providing any offsetting benefit to the
bankruptcy estate. The resulting delays (and possibility of | ost
clains) benefit only the personal interest of the dishonest
debtor. Accordingly, the SEC staff urges this Conm ssion to
recomend anendi ng 8523(a)(7) to include disgorgenent.
Furthernore, since disgorged funds are often, although not

al ways, distributed to defrauded investors, any anendnment shoul d
clarify that it applies regardless of the ultimte disposition of

the funds received by the governnental unit.

20/ Bankruptcy Rule 4007(c); Inre WIllianmson, 15 F.3d 1037 (11th
Cr. 1994).
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9. Anend 81328 to include 8523(a)(7) discharge exceptions.

The di scharge exceptions of 8523(a)(7) should be nmade applicabl e
to chapter 13 cases. The inportant public policies vindicated by
| aw enforcenent actions outweigh the stated rationale for the
chapter 13 "superdi scharge" -- to nake chapter 13 nore attractive
to debtors and encourage themto conplete the paynents under
their plans. 21/ The absence of many di scharge exceptions in a
chapter 13 and the debtor's retention of control and possession
over estate property provide sufficient incentive to filing under
chapter 13. Gven that a chapter 13 plan with the sanme or only
margi nally better distribution than a chapter 7 plan may be
confirmed (and possibly no paynent at all on the di scharged
clainms), the superdischarge tilts the playing field too far in
favor of the debtor. It is poor public policy to encourage
bankruptcy filings by the prospect of discharging debts to
governnmental entities prem sed on serious m sconduct that harns
society, as Congress recognized in enacting 81328(a)(3).

TOPI C FI VE: NONDEBTOR DI SCHARGES

10. Anmend 81129 to preclude nondebtor discharges. The SEC

has been active in its advisory role under 81109(a) in objecting
to chapter 11 plans that purport to extinguish the liability of
persons or entities who are not in bankruptcy. This is usually

acconpl i shed by providing for an injunction in the plan enjoining

21/ Ravenot v. Ringale (In re Ringale), 669 F.2d 427 (7th G
1982) .
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litigation agai nst specified persons or entities (generally
insiders or insurers of the debtor), or by incorporating into the
pl an a non-opt out class action settlenent that rel eases class
cl ai rs agai nst specified nondebtors. 22/ The courts are divided
on whet her such orders are permtted by the Bankruptcy Code. The
SEC has agreed with the courts holding they are not, and
additionally asserts that permtting such orders is bad public
policy.

The |l egal controversy centers on the effect of 8524(e),
whi ch provides that the discharge of a debt of a debtor does not
affect the liability of any other entity or that entity's
property for the debt. 23/ Courts holding that 8524(e) prohibits
t he di scharge of creditor clains agai nst nondebtors have held
that this section enbodi es the bankruptcy policy that one who
does not undertake the burdens of bankruptcy may not obtain the
benefits of a bankruptcy discharge by riding on the coattails of
a debtor. 24/ Sonme courts, however, have carved out exceptions

to 8524(e) based on the perceived necessity of the nondebtor

N

2/ See Starr, Bankruptcy Court Jurisdiction to Rel ease |Insiders
from Creditor Clains _in Corporate Reorgani zations, 9
Bankruptcy Dev. J. 485 (1993).

N
(O8]
~~

The 1994 anendnments provided for a limted exception to this
section in 8524(g) in cases where a trust has been established
to pay asbestos related personal injury clains and the
claimants to be paid fromthe trust vote in favor of the plan
by a 75% majority.

N

/ E.g, Inre Jet Florida Sys., 883 F.2d 1970 (11th Cr. 1989).
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di scharges to the reorgani zation, reasoning that 8524(e) serves
sinply to codify the effect of a bankruptcy discharge w thout
[imting the bankruptcy court's power under 8105 to discharge a
nondebtor's debts in appropriate circunstances. 25/ These latter
cases, in turn, have encouraged insiders of debtors, joint
tortfeasors and codebtors of every description to seek to have

t he debtor include a discharge of their liability in the plan,
whet her or not they have nmade a contribution to the plan that is
necessary for the reorgani zati on, a token contribution, or any
contribution at all. 26/

Such nondebt or discharges are rife wth the potential for
abuse. In the nonbankruptcy context, nondebtors cannot force
unwi I ling creditors to settle with them Debtors may do so as a
result of submtting to the disclosure requirenments and
restrictions on the use and control of their assets inposed by
t he Bankruptcy Code, a burden not shared by nondebtors. The SEC
has participated i n bankruptcy cases where nondebtors have
attenpted to use the bankruptcy process to discharge their
liability for intentional m sconduct, including (as yet
unsuccessful) attenpts to elimnate liability to regulatory
entities that were not even receiving a paynent fromthe

bankruptcy estate.

25/ E.g., In re A H Robins, 880 F.2d 694 (4th CGr.), cert.
deni ed, 493 U.S. 959 (1989).

26/ Starr, supra note 21 at 500.
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To end such abusive practices, 81129 should be anended to
provide that no plan may be confirned that contains an injunction
that enjoins litigation against a nondebtor or that purports to
rel ease or discharge the liability of nondebtor. W recognize
t hat reorgani zati ons have been effected where nondebtors
contribute funds to the estate and creditors voluntarily rel ease
their clains against the nondebtors in a tripartite settlenent.
27/ These consensual rel eases are not discharges inposed on
unwi I ling creditors, but are essentially voluntary settl enent
contracts that should be enforceable. Therefore, the proposed
anmendnent woul d al so specify that it does not preclude a
nondebt or from being rel eased voluntarily as part of a nultiparty
settl ement anong the debtor, nondebtor and consenting creditors.
A voluntary rel ease woul d be defined as one where each creditor
was entitled to vote (separate and apart fromits vote on the
reorgani zation plan) on whether to provide a release to the
nondebt or in exchange for a paynent provided by the nondebtor, or

to opt out of the settlenent and pursue the nondebtor on its own.

7/ See Starr, supra note 21 at 500-01.
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TOPIC SI Xt M SCELLANEQUS | SSUES

11. Inprove the reporting system Currently, appeals from

bankruptcy courts are taken to the district courts. In the
majority of cases, the district court decision is unpublished.

As there is no reporting systemfor results of appeals simlar to
the tables in the Federal Reporter, reversals of bankruptcy

deci sions often do not get reported. This is a particular

pr obl em where the bankruptcy court published its decision and it
is erroneously being cited as precedent. As the SEC has had two
such cases occur within the last three years, the problemis
potentially significant. A table system should be established in
t he Bankruptcy Reporter to publish the outcones of bankruptcy
appeal s.

12. | nprove notice to governnent agencies. Sone debtors

schedul e governnental creditors in a nmanner calculated to | ook
conplete but that is calculated to ensure that any notice w |

not be correctly routed, such as omtting the nanme or even

di vision of the attorney known to be handling the case. This can
produce huge del ays or even a conplete failure to reach the
appropriate person. The Bankruptcy Rul es should specifically
require that the debtor schedule the nanme of the responsible

i ndi vidual at the governnmental agency creditor or such
identifying informati on about the case or investigation from

which the debt is alleged to arise as is known to the debtor.
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13. Study eligibility standards for Chapter 11. The

Comm ssi on shoul d study whether individuals should be eligible to
file chapter 11, and if so, whether eligibility standards shoul d
be promul gated for them As many of the reorganization
provisions are not really applicable to individuals, there is a
clear | ack of standards for such cases. The Comm ssion should

al so exam ne whether it is time to adopt eligibility standards
for corporate chapter 1l1ls. Under current |aw, even the nobst

hopel ess debtor usually is given at | east one chance, and often
mul ti pl e chances, to reorgani ze before the case is converted to a
Chapter 7 liquidation. 28/ Conversion often results in a pyrrhic
victory for creditors, as the estate has been consuned by

adm ni strative and/or operating expenses. 29/ Creditors, of
course, are always worse off in converted cases than they would
have been if a liquidation had been filed initially, as the

adm ni strative expenses in the chapter 11 di mnish the anount
that is available for distribution. The Comm ssion shoul d
solicit informati on and comments on the feasibility of rectifying

this problemthrough the adoption of eligibility standards.

28/ For a discussion of the extrenely | ow success rates of chapter
11 reorgani zations, and the high costs these unsuccessful
attenpts have on creditors, see both the mjority and
di ssenting opinions in In re Tinbers of |nwod Forest Assoc.,
Ltd., 808 F.2d 363 at 374, 382 (5th Gr. 1987) (en banc),
aff'd, 484 U S. 365 (1988).

29/ See id.
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