PREFACE
The American bankruptcy system is as much about economic progress and
stability as it is economic failure. Since 1978, when Congress adopted the United
States Bankruptcy Code, the law has helped families, farms and businesses, saving
countless jobs, while providing creditors with a fair opportunity for repayment and
recovery. Yet it is, unavoidably, an imperfect and adversarial system. Credit
extended in good faith is not repaid. There are abuses, at times substantial and
widespread, by some debtors and by some creditors. The consequences of poor
economic judgment or misfortune, whether individual or business, are borne in part
by those who were neither wrong nor unfortunate.
The Constitution authorizes Congress to adopt “uniform laws” on
bankruptcy. Even if it did not, there would have to be a legal system to address
financial failure and to ensure that those who have failed economically—and their
creditors, who involuntarily share the burden of that failure—have another
opportunity to succeed. Indeed, every business and every consumer shares the same
burden in the prices and interest they pay, but they also share the benefits of a
bankruptcy system that permits failure to become success.
With this Report, filed on time and under budget, the National Bankruptcy
Review Commission submits more than 170 individual recommendations to the
Congress, the President and the Chief Justice of the United States for improving
bankruptcy law and procedure. The recommendations are as diverse as the
bankruptcy system itself, but they have been designed with a common theme: to
improve the integrity, the accountability and the efficiency of that system. Above
all else, the recommendations address the need to maintain—and, in some instances,
to restore—balance. A bankruptcy system that does not balance the interests of
creditors and the interests of debtors will have neither their confidence nor, of even
greater importance, the confidence of the American people.
i

Bankruptcy: The Next Twenty Years

The Last 20 Years
Congress, in enacting the Bankruptcy Code in 1978, relied in part on the
work of an earlier commission and on nearly a century of economic experience that
included a great depression as well as periods of unprecedented prosperity. The
changes in the law were comprehensive, particularly for businesses facing financial
crisis, but Congress retained two basic principles that long have characterized
American bankruptcy law: fair treatment for creditors and a fresh start for debtors,
both businesses and consumers.
Twenty years ago, some 182,000 American families sought the protection of
consumer bankruptcy—liquidating their assets and discharging their debts in a
process then known as “straight bankruptcy” or adopting a plan approved by the
bankruptcy court to repay their creditors at least in part over time. The population
has grown 21 percent since then while total consumer debt has increased more than
700 percent. This year, more than 1.3 million families will use the consumer
bankruptcy system, choosing either a Chapter 7 liquidation or a Chapter 13 payment
plan. That also represents a seven-fold increase over 1978. Indeed, consumer
bankruptcy filings now have reached record levels, rising 26 percent in the last year
alone and increasing in virtually every judicial district in the country. This
development, coming at a time of economic prosperity with low unemployment and
low inflation, has brought new attention and new controversy to the consumer
bankruptcy system.
Twenty years ago, 32,000 American businesses filed bankruptcy–either to
liquidate or to attempt to reorganize by continuing the business and paying their
creditors in whole or in part under a plan confirmed by the bankruptcy court.
Beginning in 1986, family farmers in economic difficulty were given a new
alternative in Chapter 12, designed by Congress to protect them and their creditors
in a special proceeding. Today, the number of business and farm bankruptcies
remains relatively stable: about 53,500 in 1996. Yet there are new challenges,
unforeseen or unforeseeable 20 years ago, in business failures that involve mass tort
claims for product liability and in the need to address the special problems raised by
the insolvency of multinational corporations.
There has been a revolution in the last 20 years in the way American families
borrow and use credit and in the way American businesses finance their growth. The
result, over time, has been sustained economic expansion and, for families,
unprecedented access to credit to purchase more consumer goods and services.
Businesses constantly search for new and creative sources of capital—to help meet
the growing demand for those consumer goods and services. In 1978, according to
the Federal Reserve, less than 40 percent of American families had a credit card.
Today, four of every five families have at least one. Non-mortgage consumer debt,
from all sources, stands at $1.7 trillion. The American free market has produced
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remarkable prosperity, but not every business succeeds, not every consumer
prospers.
There are too many bankruptcies today. There always will be “too many”
bankruptcies. Indeed, the last commission report expressed concern in 1973 about
the “rising tide of consumer bankruptcies.” For businesses as well as families facing
financial difficulty, for creditors as well as debtors, the process is always painful.
And it always can be improved to make it more efficient and reduce its costs.
However, as the number of consumer bankruptcies increases, there is a
corresponding need to give consumer debtors more incentive to avoid bankruptcy or,
if they cannot do that, to use the bankruptcy process to repay more of their debts to
more of their creditors.
The remarkable increase in consumer bankruptcy over the last two years is
particularly alarming. It warrants prompt attention from Congress, which already
has begun to address the difficult and complex questions presented by that increase
in a series of hearings that began earlier this year and will continue into 1998. Over
the last year, the Commission has heard a number of witnesses explain a wide range
of theories for the dramatic increase in consumer bankruptcy filings. The
Commission has not attempted to identify with precision any one “cause” for this
development, however, both because of its limited resources and the broad spectrum
of problems that can lead to financial distress. Some of the factors that may well
contribute to the increase in consumer bankruptcy lie well outside the scope of the
bankruptcy laws: legalized gambling, attorney advertising, credit solicitations,
changes in health insurance, and divorce, garnishment and collection practices
regulated primarily by the states. Yet, the Commission has addressed the
consequences of this dramatic increase with a series of balanced proposals and, for
both consumer bankruptcy and business bankruptcy, recommended changes to make
the process faster, less expensive, and more accountable.
The Commission’s Charge
The Bankruptcy Act of 1898 established this country’s first comprehensive
bankruptcy system. With the Chandler Act of 1938, in the wake of the great
depression, Congress enacted a consumer bankruptcy law that, in its essential
structure, remained the law in the new Bankruptcy Code adopted in 1978. It
remains, with some modifications, the law today. That comprehensive revision 20
years ago, embodied in title 11 of the United States Code, now has been tested over
time—used by millions of families and businesses, creditors and debtors—and
applied and interpreted by the federal courts. The law has been analyzed, criticized
and modified. And for the law to be effective, for its equilibrium to be maintained,
the process of analysis, criticism and modification must be continual.
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While Congress made significant changes in the bankruptcy law in 1984,
1986 and 1994, it also concluded in 1994 that there was benefit in establishing
another commission to review the bankruptcy system. The 1970 commission was
charged with recommending revisions for a bankruptcy law from the last century.
By contrast, when Congress established the National Bankruptcy Review
Commission, it pronounced itself “generally satisfied with the basic framework
established in the current Bankruptcy Code,” counseling that the Commission’s
recommendations “not disturb the fundamental tenets of current law.”
This Report and the more than 170 individual recommendations it contains
honor that Congressional admonition. While the Commission’s review was
comprehensive, it did not adopt any of the proposals for radical or architectural
change submitted to it—either for business bankruptcy or for consumer bankruptcy.
At the same time, the Report and the recommendations necessarily do reflect the
dramatic developments in American law and the American economy that have
occurred not just since 1978 but, indeed, in the brief time available for the
Commission’s work:
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Mass tort cases have produced high-cost litigation that
threatens adequate compensation for thousands of people
with valid claims and, simultaneously, threatens the survival
of businesses and jobs.

•

With the rise in multinational corporations, the number of
international business failures has increased, but current law does
little to stop businesses in other countries from taking advantage of
American creditors and putting companies and jobs at risk all over
the world.

C

Beginning in 1995, the Administrative Office of the U.S. Courts has
reported a steady increase in consumer bankruptcy filings from
quarter to quarter, year to year, in each quarter and in virtually every
judicial district.

C

Legalized gambling, a new phenomenon in many states, may
be the “single fastest-growing” cause of consumer
bankruptcy, according to a research study released in August.

C

The number of credit card solicitations in 1996 reached at
least 2.5 billion, according to news accounts, approximately
25 for each household in the United States.

C

Federal and state regulators are investigating allegations that
several major companies used the bankruptcy process to force
consumers to repay discharged or dischargeable debts, and
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the government settlements with one retailer reportedly
involve more than $200 million in refunds to thousands of
debtors across the country.
Since 1978, this country has experienced periods of extended prosperity, but
there have been serious economic disruptions as well, affecting different sectors of
the economy and different parts of the country. A number of major corporations,
some among the nation’s largest, have reorganized successfully in Chapter 11 over
the last 20 years. Millions of people today shop at stores, fly on airlines and conduct
business with companies that have used the Bankruptcy Code to reorganize. Family
farmers have been able to stay on their land with the help of the changes Chapter 12
has brought about in agricultural credit. The way Americans obtain and use
consumer credit has changed significantly as well, and that development too has had
an inevitable and substantial impact on the bankruptcy system.
The bankruptcy law continues to evolve as Congress legislates changes and
the courts apply the law to changing circumstances and cases. Indeed, a series of
U.S. Supreme Court decisions has had a significant effect on bankruptcy law and
practice, including a recent opinion that calls into question the bankruptcy courts’
very jurisdiction over state governments, which often have an important role in
business and consumer bankruptcy cases. While much has changed over the last
20 years, however, the indispensable requirements of a bankruptcy system that is fair
have not changed.

Balance: The Recommendations and the Report
Beginning in May 1996, in a series of public meetings and hearings that
continued through August 1997, the Commission adopted 172 separate
recommendations for improving the bankruptcy system. They are set forth twice in
this Report: first, in the resolution form in which they were adopted by the
Commission at its meetings or by mail ballot and, second, in an analytical narrative.
The narrative reflects the Commission’s hearings, the more than 2,300 submissions
the Commission received from the bankruptcy community and the public, and at
least the last 20 years of developing bankruptcy law. The Report and the separate
Appendix, which contains selected background materials submitted to the
Commission, are invaluable resources for anyone interested in bankruptcy law and
practice. Indeed, in many areas, the Report is a comprehensive survey of American
bankruptcy law.
U.S. Senator Charles E. Grassley (R.-Iowa), long active in bankruptcy
legislation and the chairman of the Judiciary Committee’s Administrative Oversight
and the Courts Subcommittee, noted in a recent interview with The National Journal
that bankruptcy law is not necessarily an easy subject for Congress. “We set up this
v
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commission,” the publication quoted him as saying, “because the laws are difficult
to change.” And, according to the article, he said he hoped the Commission “will
be bold. ‘I’m imploring them to be a bit more adventuresome.’” Adventuresome
or only innovative, the Commission’s recommendations and Report should provide
a catalyst for legislative change and, before that takes place, a basis for continuing
the national dialogue on the bankruptcy system.
Balance is essential. Without it, the American bankruptcy system can be
neither equitable nor efficient. The laws enacted over the last 100 years have had
balance as their goal and their common theme, spoken or unspoken, trying to provide
both fair treatment for creditors and a fresh start for debtors. Yet the twin objectives
are often in conflict with each other. The interests of debtors inevitably collide with
the interests of creditors. The interests of secured creditors often diverge from those
of unsecured creditors and, in turn, from the interests of government taxing
authorities.
These inherent conflicts were evident virtually every time the Commission
met and on almost every subject the Commission addressed—evident in the
testimony of witnesses, evident in the often competing proposals advanced and
evident in the Commission’s own deliberations. This Report embraces the
controversy.
The Commission’s nine members achieved remarkable agreement on a broad
series of recommendations involving the bankruptcy appellate structure,
transnational insolvency, mass tort claims, partnerships in bankruptcy, the
compilation and dissemination of bankruptcy data, and a series of procedural issues,
to name but a few. In other areas, there was consensus including the small business
proposals and the specific consumer bankruptcy recommendations for uniformity in
exemptions, random audits, a national filing registry, better consumer financial
education, and the need for a bright line test to bar the discharge of credit card debt.
Where there has not been consensus, however, the Report sets forth comprehensive
majority and alternative views that fully address the issues. The Commission’s goal
was not to make binding decisions or to change the law but to make
recommendations that will help Congress improve the law. In this regard, while the
Commission’s work has concluded, the discussion has only just begun.
Far from being counterproductive, the Commission’s vigorous debates have
had at least two results: they emphasize the continuing need for balance and, in the
Commission’s recommendations, the debate has helped achieve it. More
importantly, the recommendations that have emerged from this process will give the
Congress a basis for its necessarily continual effort to maintain the equilibrium
essential to the bankruptcy system. The controversy and the balanced result are
nowhere more in evidence, nor more important, than in the Commission’s consumer
bankruptcy proposals—adopted on a 5-4 vote under the sponsorship of
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Commissioner M. Caldwell Butler, a former Congressman from Virginia and, for 10
years, a member of the Judiciary Committee of the U.S. House of Representatives.
This Report will not fully satisfy anyone. It will be controversial. It is meant
to be controversial. The Commission did not adopt the cause or the interests of any
group—corporate or individual, creditor or debtor. The system itself has few
advocates and, by definition, the interests of balance have few lobbyists. The
Commission’s recommendations, as a result, will be criticized with equal enthusiasm
by creditors and their advocates as well as by the advocates for debtors. That is not
only inevitable, it is also a mark of the Commission’s care in reviewing and
discussing the bankruptcy laws, from diverse perspectives, with the goal of
recognizing both the interests of creditors and the interests of debtors.
To maintain—and, in some instances, to restore—balance in the bankruptcy
system, the Commission recommends that Congress consider the proposals adopted
for each chapter of the Bankruptcy Code:
C

For consumer bankruptcy, a uniform approach to exemptions
for debtors that—coupled with audits, national filing records
and a limit on both repeat filings and the reaffirmation of
unsecured debt—should help slow or stop the increase in
consumer bankruptcies and enable debtors to repay more of
their obligations to more of their creditors.

C

For business bankruptcy, increased efficiency and cost
savings through new proposals for the treatment of
partnerships in bankruptcy, contracts and some preferential
payments, a recognition of the special challenges of
transnational insolvency and mass tort damages claims, a new
venue standard and, for small business reorganizations,
accelerated procedures to help eliminate unproductive cases.

C

For family farm bankruptcy, the permanent establishment of
Chapter 12 and, for municipal bankruptcy, improvements in
light of the experience of the Orange County Chapter 9 case.

C

For the entire system, a major savings of time and money in
the elimination of a mandatory appeal to the federal district
courts or the bankruptcy appellate panels, improved
compatibility between the bankruptcy law and the Internal
Revenue Code, and renewed attention to the roles and
responsibilities of bankruptcy judges, private trustees and the
U.S. Trustee system.
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With the exception of the Internal Revenue Code, no federal law directly
affects as many people and businesses as the Bankruptcy Code. The bankruptcy
courts, in turn, are an integral and significant part of the federal judicial system. One
of every four federal judges is a bankruptcy judge. The U.S. Senate’s Report on the
Commission’s enabling legislation specifically suggested a review of the
“constitutionality of the bankruptcy court structure,” reflecting both the
Congressional debate on the issue in 1978 and several U.S. Supreme Court decisions
since then that have raised fundamental questions about the jurisdictional status of
bankruptcy judges. The Commission has done that—developing a recommendation
to give all bankruptcy judges, over time, Article III status under the Constitution.
That would resolve lingering constitutional questions and, in the process, eliminate
many of the practical problems arising from those questions that needlessly
complicate bankruptcy jurisdiction and procedure and increase the cost of
bankruptcy.
The Commission submits this Report on time, two years after its first meeting
as required by law, and within its $1.494 million appropriation. The Report has been
published electronically, with only a limited number of printed copies, to save
money and to increase the public accessibility of the Commission’s
recommendations—along with the scholarship that supports those recommendations.
The entire Report is available on-line through the Government Printing Office
website at www.access.gpo.gov. The Commission itself terminates by law on
November 19, 1997, but the Commission’s files and records will remain available
to the public through the National Archives and other institutions. Those records
include a comprehensive computer database of the submissions to the Commission
and all of the transcripts of its meetings.
The Commission itself has had no legislative or judicial authority. Its work
will have no immediate effect on the Bankruptcy Code, the rules formulated by the
judiciary, or the determination of bankruptcy cases. The 1970 commission sent
Congress a comprehensive revision of the entire bankruptcy system. This
Commission has not found that necessary nor, under its charge, was that permissible.
For these reasons, the recommendations do not generally take the form of specific
statutory language.
The Commission’s recommendations are just that: specific proposals for
specific change—some with a broad reach, some very technical—submitted for the
consideration of the Congress, the Administration and the judicial branch. They also
are submitted to the public that ultimately determines, through the democratic
process, the broad shape of American statutory law. The Commission’s “authority”
rests, accordingly, in the force of the recommendations and they, in turn, depend in
part on the Commission’s success in following the Congressional directive “to solicit
divergent views of all parties concerned with the operation of the bankruptcy
system.”
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In response to that mandate, the Commission has undertaken over the last 18
months an extraordinarily expansive and inclusive series of public hearings and
meetings designed to solicit every point of view about the bankruptcy system, asking
what works and what does not work. The Commission held 21 national and regional
hearings over 35 days, attended by more than 2,600 people, devoting almost half of
its entire budget to public meetings, hearings, communication and outreach.
Using a “roundtable” format, the Commission brought more than 600 people
involved in the system—creditors and debtors, judges and trustees, lawyers and
accountants, bank and credit union representatives, and academics—directly into its
own deliberations. Virtually every Commission meeting included an “open forum”
that, without limitation, permitted anyone to address the Commission about the
bankruptcy system. Almost 300 people accepted that invitation—in Des Moines, in
Seattle, in Akron, in Detroit, in San Diego and everywhere else the Commission met.
The Commission solicited and received written submissions and proposals
from every state and on every conceivable subject related to bankruptcy, credit,
business failure and reorganization, and family financial distress. There have been
more than 2,300 submissions altogether. Available on a database, indexed by
subject, these materials are an invaluable resource for the Congress and the public.
No Commission, whatever its subject, has ever had this level of public and
professional involvement—all of it volunteered—nor the benefit of so many ideas
and proposals.
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This preface concludes with a personal note. The Commission began under
the chairmanship of Mike Synar, who served the people of Oklahoma and the
United States as a member of the U.S. House of Representatives for eight terms
beginning in 1979. President Clinton appointed him to head the Commission—no
doubt to bring to it the same enthusiasm, the same belief in basic principles of
fairness and the same interest in the law that characterized his work in Congress.
Illness led him to resign his position late in 1995, and he died soon after that. His
legacy lies not in any recommendation, nor in the Report itself, but in the
commitment—shared by every member of the Commission, by its staff, and by the
thousands of people who worked with them—to a balanced bankruptcy system
that protects creditors and debtors and that well serves the American economy and
the American public.

xiv

