
Memorandum

To:
Council for HOPE VI and Mixed Finance (the “Council”)

From:
Greg Judge, Michael Reardon, Deborah Goddard, and Shelia Danzey 

Date:
Wednesday, June 20, 2001

Re:
Technical Changes for the HOPE VI Program

We have identified five technical adjustments that we recommend the Council pursue to allow users of the HOPE VI program flexibility in structuring transactions.  Outlined below are the four issues along with the desired outcomes described for the Council’s consideration.

Issues

1. Use of HOME funds with Public Housing Capital Funds;

2. Use of HOME and CDBG and one for one replacement issues;

3. Next Available Unit rule; 

4. Applicable Federal Rate and HOPE VI funds; and

5. Increase homeownership eligibility up to 115% of median income.

Description of the Issue and Desired Outcome

1. Use of HOME funds with Public Housing Capital Funds.  

Issue – Section 212(d)(4) and (5) of the HOME Investment Partnerships Act prohibits use of HOME Funds with Public Housing funds provided under section 9 of the US Housing Act of 1937 (“Act”).  We believe that this language was an inadvertent prohibition that occurred when Congress changed the public housing funding mechanism in 1998 to provide both capital and operating funds for public housing under section 9 of the Act.  We believe Congress only intended to continue the prohibition against using HOME funds for public housing operations and modernization, not redevelopment. This prohibition against the use of HOME funds with the Public Housing Capital Fund reduces a valuable potential source of financing for public housing revitalization.  

Desired Outcome – Eliminate prohibition by working with HUD and Congress to enact a technical amendment to the HOME Investment Partnerships Act to provide that HOME funds may be used in conjunction with the Public Housing Capital Fund for the development and revitalization of public housing.

2. Use of HOME and CDBG and one-for-one replacement issues.

Issue – Section 104(d) of the Housing and Community Development Act of 1974 and section 105(b)(16) of the Cranston-Gonzalez National Affordable Housing Act provide that if displacement occurs in connection with the use of CDGB or HOME funds in a development project assisted with such funds, then comparable replacement dwellings must be provided in the community for the number of families in occupied or vacant occupiable units in the  demolished affordable housing on a one-for-one basis.  Congress permanently removed the public housing one-for-one replacement housing requirement from the Act in 1998.  A one-for-one replacement housing requirement is inconsistent with the HOPE VI program and the imposition of  a new one-for-one replacement requirement could result in the elimination of a valuable source of public housing redevelopment financing.

Desired Outcome – The HOME and CDBG antidisplacement requirements provide HUD with the authority to determine that the replacement housing requirements shall not apply in a particular case on the basis of objective data that there is an adequate supply of affordable housing for low and moderate income persons.  HUD needs to provide a broad and definitive interpretation of the legislative provisions such that use of HOME and CDBG funds in HOPE VI and mixed finance redevelopments does not require one-for-one replacement; alternatively, the Council must work with HUD and Congress to enact a technical amendment to these provisions to provide a clear exception to any one-for-one replacement requirement for HOPE VI and mixed finance public housing projects.

3. Next Available Unit rule.

Issue – Section 42(g)(2)(D)(ii) of the IRS code requires that if a tax credit resident’s household income rises above 140% of median income, then the next available unit must be rented to a tax credit eligible household, even though under the public housing program a family in the unit that was a public housing eligible family at the time of admission remains a public housing family.  Many HOPE VI developments are mixed-income communities with public housing, tax credit, and market-rate residents.  The market-rate portion of the development is usually financed with debt requiring hard/must pay debt service.  Failure to pay debt service will result in foreclosure of the entire development.  According to the next available unit rule, if a public housing and tax credit eligible resident’s household income rises above 140%, then the next available unit must be rented to a tax credit eligible tenant.  The next available unit may be a market-rate unit, resulting in a potentially significant loss of rental income if the market rent is higher than the rent paid by the public housing, tax credit resident.  This issue is further exacerbated by public housing flat rents that limit the potential rent available from public housing residents, regardless of income.

Desired Outcome – Legislative change that will eliminate the 140% income limitation for any unit that is both public housing and tax credit eligible at initial occupancy.  

4. Applicable Federal Rate and HOPE VI funds.

Issue – HOPE VI and other public housing development funds are Federal funds which are granted by HUD to PHAs who may then either grant the funds or loan the funds for use in the development.   If the HOPE VI funds are made as grants to the project, they reduce eligible basis for tax credit purposes, limiting the amount of tax credits and tax credit equity financing available for a development.  To avoid a reduction in basis, HOPE VI funds are usually “loaned” to the partnership developing the property.  However, if a property expects to utilize “9%” tax credits, the HOPE VI funds, as Federal funds, must be loaned to the partnership at the Applicable Federal Rate, compounding annually.  This results in a debt accrual tax issue that effectively limits the most efficient source of financing for public housing redevelopment – 9% tax credits.

Desired Outcome –  A technical legislative change so that HOPE VI funds are exempted from the Federally subsidized loan category, similar to HOME funds.  Under this proposal HOPE VI loan funds, regardless of the interest rate (i.e., could be zero percent) would not be treated as a Federally subsidized loan.  The project would be eligible for 9% credits so long as the project meets the deep targeting requirements applicable to HOME funds that require forty percent of the units in each building be occupied by families at or below 50% of median income.  However, since most HOPE VI projects are intended to revitalize public housing in distressed areas, we would recommend that receipt of a below-AFR HOPE VI loan not disqualify the project for a 130% basis increase in difficult to develop areas and qualified census tracts. 
5.  Increase Homeownership eligibility up to 115% of area median income

Issue – Under the original HOPE VI program, PHAs could use HOPE VI funds to develop “Nehemiah-like” homeownership housing opportunities as replacement housing for demolished or disposed of public housing.  Nehemiah-like homeownership allowed PHAs to develop opportunities for families with incomes up to 100% of median income, with 15% of the units available for families up to 115% of median income.  This allowed PHAs to develop homeownership programs that served families with a very broad range of incomes.  In 1998, Congress permanently authorized the HOPE VI program as section 24 of the Act.  This eliminated the flexibility to design Nehemiah-like homeownership programs and PHAs were required to limit HOPE VI homeownership opportunities to families whose incomes are no more than 80% of areas median income 

Desired Outcome – A technical amendment to section 24 to reestablish the Nehemiah-like homeownerhisp program and allow PHAs to use HOPE VI funds to develop homeownership replacement housing opportunities for families with incomes up to 115% of median income.
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