July 6, 2001

Mr. Conrad Egan

Executive Director

Millennial Housing Commission

800 N Capital St., NW

Suite 680

Washington, DC  20002

Dear Conrad:

Thank you for the opportunity to present NLHA’s views to the Millennial Housing Commission.  We look forward to the report.

I have attached the following documents addressing:

1) Housing production 

2) Section 8 Vouchers

3) Voucher program recommendations (outline from hearing 6/21)

4) Project-based voucher program

5) Exit tax relief

6) Legislative language re: tax relief

I will mail at hard copy.  Thanks again.

Sincerely,

Denise B. Muha

Executive Director
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Housing Production

The numbers of people living in substandard housing or paying inordinate amounts of their income for rent continues to rise, yet the federal government has taken a “band-aid” approach to its involvement to increase the stock of affordable housing.

There are many programs that have the potential to provide affordable housing, but none are adequately funded and many need to be used in tandem to be successful.  For example, the HOME program has produced both rental and homeownership units, but its success would be limited without the ability to use various housing tools like the low-income housing tax credit, Federal Home Loan Bank funds, CDBG monies, etc.  Of course, we agree that federal programs should be able to be used together to maximize results, but the upshot is that each program is producing less housing than is reported.  In other words, when reporting the number of units developed under each program, we double count and inflate the actual number of units being produced as well as the number of families being served.

While NLHA supports programs like HOME, CDBG, tax credit, HOPE VI and more, the bottom line is that it isn’t enough.   The housing need remains far greater than the federal commitment to addressing the problem.

The Millennial Housing Commission has the opportunity to leave a lasting legacy on national housing policy by making a strong case for federal resources that can be leveraged by state and local governments to produce affordable housing.  A national housing trust fund is a good concept and one NLHA endorses, but the specific delivery mechanism isn’t as important as building support in Congress for a strong federal housing policy.   
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Section 8 Vouchers

A critical component of any national housing policy is the Section 8 voucher program.    Under the voucher program, tenants receive a portable subsidy to allow them to afford to rent an apartment or single family home that is decent, safe and sanitary.  Over 1.5 million families currently benefit from participation in this program.  

Over the years, the Section 8 tenant-based programs have been improved dramatically by consolidating regulations, removing certain barriers to landlord participation and adding flexibility to enable the voucher program to increase a family’s chance of achieving self-sufficiency and/or to provide homeownership opportunities. 

However, there are vouchers that go unused by low-income families.  This “underutilization” may be the result of a tight rental market, barriers to landlord participation, inflexible program requirements, insufficient tenant counseling, tenant transportation and more.

NLHA has discussed the voucher utilization problem in depth and have a number of recommendations to increase lease-up rates, but we also believe it is important to address the scope of the problem.

Scope of the Voucher Utilization Problem
We agree with congressional criticism that vouchers have been underutilized in a number of communities and that reforms need to be made to ensure that all vouchers are leased-up.  After all, the voucher is just a wasted piece of paper if the family cannot find a unit to rent.   However, we believe the scope of the problem is often misunderstood.   In FY2001, the congressional appropriators recaptured $1.8 billion in Section 8 funds.  Many believe that these funds were entirely recaptured voucher authority.  Not so.  Of the $1.8 billion recaptured, half of the funding was Housing Assistance Payment (HAP) monies remaining in project-based Section 8 contracts that were not renewed.  In other words, the owner opted out of the program when the Section 8 contract expired and the remaining funds in the contract were recaptured.  The remaining $981 million included voucher funds, but many of them had been obligated for special purposes including litigation, conversion and to house special populations.  Such vouchers are special to a PHA’s voucher program and for various legitimate reasons can not be leased-up within one year.  We estimate that underutilization of regular vouchers represents less than $500 million in recaptured amounts and not the $1.8 billion that has been reported.  Arguably, this is still unacceptable, but not as dire as has been portrayed.

Recognizing Rising Rents

The rents permitted under the voucher program have not kept pace with the rising rental markets in many parts of the country.  As a result, there is a dearth of available apartments resulting in vouchers being turned back to our agencies at a much higher rate than normal.  In fact, many agencies issue more vouchers than they have available due to anticipated turn backs.  For example, a PHA with 10 available vouchers may need to allocate 25 vouchers before the 10 vouchers are successfully leased up.  In other words, an agency can have a 95 percent utilization rate, but only a 75 percent success rate. Not only is this frustrating to the families waiting for assistance, it significantly increases the workload of the issuing agency.

HUD has already taken one important step by allowing the increase in Fair Market Rents in some areas to be raised to the 50th percentile.  We request that Congress urge HUD to expand this increase to all markets.  The Fair Market Rents (FMRs) being set at the 50th percentile means that 49 percent of units rent above that amount and 49 percent rent below it – in other words, the 50th percentile FMR is the average rent for the area.  Since most of the FMRs are currently set at the 40th percentile, HUD is actually saying that a “fair” market rent is below the average rent for the area.

Congress can also take steps to improve the ability for families to successfully use their vouchers by amending the statutory provisions relating to the “payment standard.”  The payment standard sets the subsidy amount under the program and families pay the difference between that standard and 30 percent of their income.   If the rent for the unit exceeds the payment standard, the family also pays the difference between the payment standard and the apartment rent - up to 40 percent of median income (for new voucher participants). Generally, PHAs set the payment standard at the FMR, but current law allows PHAs the flexibility to set the payment standard for the voucher program between 90 and 110 percent of the Fair Market Rent (FMR).  HUD field offices can approve exception payment standards up to 120 percent of FMR.  This enables the PHA to adjust the payment standard to more accurately reflect the rental market in the area.  However, with increasing rents in many communities, it would be more helpful if the PHAs had the authority to raise the payment standard to 120 percent of FMR without HUD approval.

Flexibility in Tenant Payment Cap

A second issue that plays a large role in preventing lease-up relates to the 40 percent cap.  Currently, families that are receiving voucher assistance for the first time or are currently in the program, but wish to move to a new unit are not permitted to pay more than 40 percent of adjusted income for rent.  NLHA supports a cap as a general rule, but believes flexibility is key to address extenuating circumstances.  An example of such a circumstance is an elderly woman renting an apartment with her spouse, the spouse dies.  The reduction in income qualifies the woman for a voucher, but as she would be paying 42 percent of income for rent, the law requires her to move to a cheaper unit.  This is a difficult concept to explain to someone that has lived in their apartment for many years, is afraid to move and to boot, would be paying 60 percent of her income without the voucher.  

We urge that Congress provide PHAs with the authority to waive the 40 percent cap to address such situations.

Covering the Costs of Running a Program

Agencies that administer the Section 8 program are paid a fee for each unit leased-up.  However, over the years, the fee has been reduced while the costs of administering the program have continued to rise.  The current fee is often inadequate for smaller agencies, or in tight rental markets and doesn’t reflect the costs of providing significant search assistance to families, especially larger families or families with special needs that require more intensive assistance.   We urge Congress to provide sufficient funding to expand the categories of households that qualify for a “hard-to-house” fee and to increase the current “hard-to-house” fee from $50 to $75 for disabled persons and households with three or more minor children.

Further, many of the administrative costs for tenant briefings, counseling and inspections are incurred prior to lease-up, but agencies do not receive an administrative fee until a lease is executed.  This process can take four to six months.  In the past, agencies were paid a preliminary fee for every voucher holder.  Congress reduced funding for such fees and only provides them for incremental vouchers.  This is caused a huge gap in our funding needs.

HUD should also permit PHAs to use a portion of unused Section 8 budget authority for services and payments to help families obtain housing.  The ability to offer applicants security deposit loans or grants, HUD can also facilitate the voucher utilization efforts of housing agencies by authorizing housing search services, landlord outreach and incentive programs, expanded mobility programs, transportation, tenant education and tenant/landlord mediation, case management for the elderly and disabled applicants/tenants, would dramatically raise voucher utilization rates.
Project-Based Vouchers

While tenant-based vouchers have proven to be an excellent way to bring affordability to low-income families, such vouchers do not increase the physical stock.  Congress recognized this fact in the late 1980’s by allowing PHAs to attach 15 percent of their Section 8 certificate allocation to project-based use.  In other words, Congress anticipated units would be constructed or rehabilitated as a result of subsidy being attached to the units.  

While the program was utilized to some extent, it never really took off as anticipated.  The regulations governing the program were burdensome for both PHAs and developers.  HUD made it clear that it did not support the program and designed regulations that were nearly unworkable. 

Over ten years later, with increasing rents in many communities and very few new units being added to the affordable housing stock, Congress once again looked to the tenant-based program to expand the supply of housing.  Last year, changes were made to the program to increase its flexibility.  Most notable is the ability of PHAs to use 20 percent of their allocation of vouchers (certificates have been converted to vouchers) for existing housing as well as rehabilitated units or new construction.  

NLHA supports a flexible project-based voucher program and believes it may become an important tool in the housing arsenal, but more changes are necessary.  We are coordinating with HUD to redesign the regulations to streamline the requirements and have also offered a set of legislative changes to increase the viability of the program.  These recommendations are attached.

National Leased Housing Association

Recommendations for Changes to the Housing Choice Voucher Program

June 21, 2001

1. Improve FMR and Payment Standard Determinations

a. HUD should review their methodology for determining FMRs with emphasis on recent movers, defined as families who have moved within the last 6 months

i. Consider basing FMRs on 90% of New Construction/Sub Rehabilitation FMRs


b. Return the FMR to the 50th percentile for all jurisdictions


c. Adjust FMRs semi-annually for areas where costs are rapidly increasing


d. Allow PHAs to set payment standards up to greater of 120% of the FMR or success rate payment standard


e. Allow PHAs to set payment standards based on unit type (ie. single family vs. apt)


f. Allow HUD Field Offices to give waivers up to 150% of the FMR


g. Allow PHA to adjust payment standards in the amount the utility allowance increases without HUD approval


2. Provide Adequate Funding


a. Provide a preliminary fee for each new lease-up


b. Provide matrix of fees to special populations such as welfare-to-work, mainstream, family unification, and for special allocations for people with disabilities; and for all units leased where the rental vacancy rate is below 1%.


3. Compensate PHAs for Additional Administrative Burdens


a. Support H.R. 1960 to exempt small PHAs (<100 public housing units) from the requirement to submit an annual basis)


b. Reduce the size and scope of the annual plan for all other PHAs


c. Since 1998, major unfounded burdens have been added:

i. Lead-based paint analysis and treatment requirements


ii. Income matching


iii. Annual plan submission


iv. Deconcentration


v. Sex offender screening


d. Provide a source of, or funding for, on-going, in-depth training 


e. Provide an occupancy on-line Q&A site


4. Assist Families with their Search and Move

a. Post LIHTC and HOME projects on the web in a user-friendly manner


b. Explicitly encourage leasing at these projects by voucher holders


c. Prohibit more rigorous standards for voucher holders than for others


d. Prohibit LIHTC/HOME project managers from screening of faily income


e. Expand ROC program


f. Permit PHAs to use small percentage of HAP for move-in costs, where utilization is low


5. Increase the Number of Qualifying Units

a. Base 40% cap on family’s GROSS (including income exclusions) income


b. Apply cap only to initial occupancy, not to movers


c. Allow PHA to waive cap

i. As a reasonable accommodation

ii. To enable Deconcentration

iii. For families leasing in place

iv. Considering pre-assistance rent burden


d. Provide payment standard equal to the gross rent at LIHTC/HOME projects (and use the project utility allowance in lieu of the PHA’s schedule)


6. Encourage (do not discourage) Property Owners

a. Allow PHAs flexibility such as providing retroactive payments (contract start dates) to date of initial inspection where owner corrects HQS deficiencies within 30 days if the PHA has approved the tenancy at the initial inspection date or incentives fees for leasing up to put the Section 8 prospective renters on an equal footing with other renters on the private market


b. Provide ongoing training for lead-based paint


c. Provide financial assistance with lead-based paint

7. Streamline Use of Vouchers for Project-Basing


a. Allow owners to maintain waiting lists


b. Eliminate Davis-Bacon requirement


c. Allow rent increases in keeping with the market


d. Provide a 5-year ACC


8. Improve Utilization through Use of Special Purpose Funding

a. Allow PHAs to use relocation, litigation, etc. vouchers on an interim basis


b. Allow longer lease-up periods for special programs or special populations


9. Improve Utilization through Redistributing Unused Funding Authority

a. Where voluntary or mandatory reallocation occurs, reallocate to PHAs with high utilization rates and need within the state


10. Form a Section 8 Advisory Group
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NLHA Comments on Project-Based Voucher Program

The National Leased Housing Association (NLHA) is comprised of both public and private sector housing organizations and agencies engaged in the provision of affordable rental housing.  We have significant experience with the Section 8 programs and are quite interested in the recent legislative initiative to improve the use of project-based vouchers.  We agree that use of the program has been limited due to burdensome regulatory requirements and statutory limitations.  The program changes outlined in the January 16, 2001 Notice represent a good faith effort but fall short in a number of respects.  The following comments include recommendations for both statutory and regulatory relief critical to the success of the program.

Regulatory Changes


We applaud HUD for its effort to revise the project-based program regulations to facilitate the successful use of the program and offer the following recommendations:

PHA Flexibility: The current regulations impose numerous unnecessary and burdensome administrative requirements on PHAs that choose to utilize their statutory authority to project-base vouchers.  PHAs should be able to outline plans for using project-based vouchers, including application requirements and selection criteria as an addendum to the PHA plan.  The specific content of the written selection policy, the form of program advertisement, etc., should not be prescribed by HUD.  HUD should set general parameters and let PHAs develop and implement the program based upon those parameters.

Further, relief from the project-based voucher competition requirements should be granted when the project has already received tax credits or bond financing as the projects have already gone through a competition process.  HUD should also eliminate the requirement that it approve each housing site.  The PHA is qualified to make a proper site selection.  Seeking HUD approval delays the confirmation of a financing commitment.  In addition, new construction and rehab projects should not be subject to the site and neighborhood standards.  To do so inhibits a PHA’s ability to use project-based vouchers to facilitate revitalization efforts (e.g. HOPE VI redevelopment).  

Section 236 Projects: The current regs prohibit the use of project-based vouchers in projects that were formerly insured under the Section 236 program.  This prohibition should not apply.

Rehab Standard: The $1000 per unit rehab standard is inadequate. The minimum rehab standard should be increased to $10,000.  Anything less than that should meet the definition of existing housing.

Tax Credit Units:  The January 16 notice appears to say that for tax credit rents outside of qualified census tracts, the rent for a project-based voucher unit may not exceed the tax credit rent, even if the tax credit rent is less than the maximum voucher payment standard.  We believe that the statute provides that the tax credit rent may be an exception to a rent set at the maximum voucher payment standard, therefore a PHA may set the rent at the higher of the maximum voucher payment standard or the rent charged in tax credit units without rental assistance (for tax credit developments outside of qualified census tracts).  For HUD to interpret the statute otherwise would mean that the rent for a unit with project based voucher assistance in a tax credit building in a poor neighborhood could be higher than the rent permitted in a tax credit development in a better-off neighborhood.  Certainly HUD does not intend for this result.  The regulations should be modified accordingly.

Legislative Changes 

Many of the concerns with the project-based voucher program will need amendments to the current statute.  Paragraph (13) of section 8(o) of the United States Housing Act of 1937 (42 U.S.C. 1437f(o)(13) is amended as follows:

Limitation on Project-based voucher units: Subparagraph (D) which limits project-basing to twenty-five percent (25%) of the units in any building except for single family properties and properties for the elderly, persons with disabilities or families receiving supportive services should be repealed.  

Term of Assistance: Current HUD policy permits Section 8 contracts to be renewed under the project-based program for up to 20 years (subject to annual appropriations).  The project-based voucher program should be no different.  Subparagraph (F) (which would become subparagraph (E)) should be amended to increase the housing assistance payments contract term from 10 years to 20 years.

FHA Financing: A new subparagraph (F) should be added that for purposes of underwriting a loan insured under the National Housing Act, the Secretary may assume that any section 8 rental assistance contract relating to a project will be renewed for the term of such loan.

Maximum Rents:  Subsidy determination in the project-based voucher program should be consistent with the “voucher” program.  The law (we think mistakenly) sets rents at 110 percent of the FMRs and limits recipients rent to thirty percent of income.
Subparagraph (H) should be amended to provide that the maximum rents for each unit assisted should not exceed 110% of the applicable payment standard, or such other level as determined reasonable by the PHA.

Rent Adjustments: Subparagraph I should be amended to provide that rents may be adjusted by the annual HUD published annual adjustment factor and in subparagraph I(i) the phrase “and may not exceed the maximum rent permitted under subparagraph (H)” should be deleted.

Waiting List:
Subparagraph (J) should be amended in the first sentence to provide that selection of families should be the responsibility of the owner and shall be from a waiting list maintained by the Owner in accordance with applicable HUD requirements.  Subparagraph (J) should be further amended in the second sentence to provide that projects will not be subject to the provision of section 16(b) applicable to tenant-based assistance.  Or, in the alternative, that such projects shall be subject to the targeting requirements applicable to public housing as provided in section 16(a)(2)(A) of the Act, i.e., not less than forty percent (40%) of the units in the project must be made available to families whose incomes at the time of commencement of occupancy do not exceed thirty percent (30%) of area median income, as determined by the Secretary with adjustments for smaller and larger families.

Davis-Bacon:
A new subparagraph (L) should be added that provides that section 12(a) of the Act (concerning Davis-Bacon Act requirements) should not be applicable to projects with less than 50 units.  The current exemption for section 8 is only for 8 or fewer units

Portability:  Introducing the concept of portability into a project-based program raises concerns that tenants may move into a project only to move out of the project a year later (in effect jumping the waiting list).  This is unfair to tenants who are higher up on the waiting list. This provision should be eliminated.
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Exit Tax Relief

Any comprehensive proposal to preserve the affordability of the low income housing stock must include provisions to address the tax implications facing the currrent owners upon transfer of the property.  Under the current tax laws, a transfer of the property triggers a capital gains tax of 25 percent on both cash and non-cash gain (non-cash gain is due to depreciation).  We know many nonprofit and for-profit entities that are interested in buying existing Section 8 properties and would agree to maintain affordability for up to thirty years.  However, the investors/owners will only agree to the transfer of the properties if the sale proceeds will cover both the cash the non-cash tax liabilities.  It is the rare housing transaction that can generate sufficient funds to reimburse investors for the “exit” taxes.  Hence, most investors will not agree to the sale, and a long-term preservation opportunity is lost.

A relief of the non-cash gain associated with the sale of HUD subsidized or insured multifamily would go a long way to facilitate the transfer of these properties for long-term preservation as affordable housing.  Further, the Treasury would benefit from the revenue on tax payments based on any cash gain generated by the sale (money that the Treasury would not otherwise realize absent a property transfer).  Keep in mind, that if the investor/owners retain the property until their estate is activated, the Treasury does not receive any revenue as the new owner receives a full step-up in basis.

Senator Kerry and Senator Jeffords drafted legislation last year that would have permitted a deferral of the tax liability incurred upon a property transfer over a ten-year period.  While appreciative of the recognition of the problem, such a deferral is not attractive to the limited partners.  Investors have not been willing to consent to a transfer of their properties unless they can cover their tax liability with the proceeds generated by the transaction.  Limited partners represented by NLHA’s members have indicated that the concept of a long-term tax obligation, combined with the uncertainty of tax law changes and an investor’s financial surety to meet such outstanding tax liabilities over that 10 year period, would not provide them with any additional incentive to consent to a transfer.  While investors may complain about having to wait for their K-1s every year, they are not willing to trade that inconvenience to enter into a ten-year commitment with the IRS.  Limited partners have indicated their willingness to exit their investments since the passage of the Tax Reform Act of 1986.  However, as many of them have now entered the estate-planning years, the clear preference is for their heirs to receive the benefit of a “step-up” upon their exit rather than to come out of pocket for additional taxes. 

Attached is draft legislation that NLHA believes will maximize the ability to preserve these properties.

A BILL

To amend the Internal Revenue Code of 1986 to provide a calculation of gain attributable to preservation sales of affordable housing properties.


Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled.

Section 1. CALCULATION OF  GAIN ATTRIBUTABLE TO ELIGIBLE SALE OF  

                 QUALIFIED MULTIFAMILY HOUSING.


(a).  IN GENERAL – Subchapter O of chapter 1 of subtitle A of the Internal Revenue Code of 1986 is amended by adding at the end of Part III the following new section:

“Sec. 1046.  Eligible Sale of Qualified Multifamily Housing.

(a) CALCULATION OF GAIN ATTRIBUTABLE TO SALE.-

(1) In General – If the taxpayer makes an eligible sale of qualified multifamily housing during the taxable year, the gain attributable to the sale as to each partner shall not exceed the net cash allocable to such partner.

(b) DEFINITIONS – For purposes of this section –

(1) ELIGIBLE SALE – The term ‘eligible sale’ means a sale or exchange of qualified multifamily housing to an entity or organization which agrees to maintain affordability and use restrictions regarding the property which, as determined by the Secretary of Housing And Urban Development , are-

(A) for a term of not less than 30 years,

(B) legally enforceable, and

(C) consistent with the long-term physical and financial viability and character of such housing as affordable housing.

(2) QUALIFIED MULTIFAMILY HOUSING – The term ‘qualified multifamily housing’ means property assisted under Section 221 (d)(3) or Section 236 of the National Housing Act and with respect to which the owner is subject to the restrictions described in Section 1039 (b)(1)(B) (as in effect on the day before the date of the enactment of the Revenue Reconciliation Act of 1990), property described in Section 512 (2) (B) of the Multifamily Assisted Housing Reform and Affordability Act of 1997 (42 U.S.C. 1437f note), and property with respect to which a loan is made or insured under Title V of the Housing Act of 1949. 

(3) EFFECTIVE DATE – The amendments made by this section shall apply to taxable years beginning after December 31, 2000.
