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Recommendation #18

Consider Regulatory Changes To Prevent Predatory Lending

Problem Proposal Addresses:

Some families are being taken advantage of by predatory lending practices, such as interest rates, fees and loan terms that exceed the level of risk involved in the loan, or by underwriting and marketing efforts that disregard a borrower’s ability to repay a loan.   However, the benefits of expanding credit to poor quality borrowers to under-served families and communities should not be dismissed.  Preserving aggressive practices while prohibiting predatory practices is a delicate balance. High rates or fees that reasonably account for added risks and costs are not predatory. Only those loans which take advantage of customers to achieve supernormal profits should be targeted as predatory lending. Several proposals have surfaced seeking to address predatory lending practices.  Clearly, no simple solution exists, but options for incremental changes may serve to minimize the negative impact of targeted lending practices.

Options:  

· Require counseling on all HOEPA loans, combined with expanded support for counseling services through HUD 106 funds and standards for quality counseling, including the face-to-face provision by a third-party. 

· There is little question that increased information and education is beneficial to borrowers. Dissension comes in the cost-benefit analysis of providing such counseling. Increased counseling requirements may well lead to increased consumer knowledge and therefore reduce chances for predatory lending. Yet, a lack of accessibility, and the costs of providing counseling, may not make this practical. By increasing HUD funding for counseling, and increasing quality standards for counseling, these barriers might be overcome to allow better access to information for a larger group of consumers. 

· Improve RESPA and TILA so that disclosure is simple, reliable and timely.  


· Such a proposal will allow for clearer information for consumers and perhaps better define the potential liability of lenders.  However, opponents say that increased reporting standards will place further pressure on the industry at a time when transactions are being completed more quickly than ever before.  Disagreements over definitions and regulations have continued despite nearly a decade of debate, task forces, and reports. Consumer advocates, regulators and industry have yet to devise a compromise that simplifies RESPA and TILA..

· Making RESPA/TILA documents available in foreign-language and make terms and costs clearer. 

· This is a fairly uncontroversial option. Efforts are already made to provide some forms and documents in languages other than English. While this may result in a slight increase in costs to translate and provide such forms, there would be an increase in the accessibility of information to the growing numbers non-English speaking consumers. 

· Consider RESPA/TILA reforms, including allowing bundling of services. 

· While the bundling of services would allow for fees to be stated in such a way which makes them more comparable between competitors, this is not a cure-all for reform. For this to truly make a difference these changes would have to be required of the entire market, not just high-risk loans so that information is standardized. Such a measure may seem too restrictive in the marketplace, especially for an issue where any reforms are already controversial.  Enforcement of these regulations also continues to be problematic.

· Carefully amend HOEPA to clarify definitions, prohibitions and enforcement 

· Such a recommendation could take many forms but suggestions include lowering the interest rate trigger, banning certain practices and increasing disclosure requirements. While such changes could serve to reduce liabilities for lenders and better inform customers, increased regulation could limit access of consumers to a wide array of loan choices. In addition, increased regulations are not a guarantee of increased compliance—those looking to abuse the system may do so regardless of attempts to deter them. Being overly restrictive must be weighed against aiding the consumer to make a better choice in the marketplace. 

· Establish HOEPA as a national standard preempting local regulations. 

· Many states have created legislation to improve the regulation of the mortgage market locally. This creates an even more complicated web of laws and restrictions which increases costs to regional players in the national mortgage market. A new national law could reduce overall compliance costs and simplify practices.  At the same time, local regulations may arguably provide more precise regulations in the market.

· Amend HMDA to cover more data, as well as a larger number of institutions.

· By expanding the number of institutions required to report under HMDA, and adding richer detail, greater understanding and analysis of the market will be possible. Opponents argue that increased compliance means increased costs passed on to the consumer. Proponents say that while costs may increase, greater market transparency will, in the long run, lead to increased market efficiency, which is of benefit to the consumer.  Knowing more about the market will help consumers, especially in rural areas where, under current regulations, no data is available.  Measuring loan terms and costs will help regulators diagnose lending practices that may be price discriminatory.

· Encourage standardization in subprime markets through GSEs and FHA.

· GSEs and the FHA can use their power in the secondary market to increase competition and standardization in the subprime market. This will happen naturally, or require government intervention. The subprime market is relatively new, but as the market evolves some predict predatory lenders will be weeded out by intensive competition. Those who advocate government regulation say that while the market may well work one day that does not mean that predatory lending is not harmful now and efforts must be accelerate standardization. The GSEs and FHA have the clout to control the market in such ways.  HUD, through management of FHA and oversight of GSEs could push for these changes. 

Recommendation:

Adopt substantive protections to target abusive lending by addressing specific abusive lending practices without unduly interfering with the flow of credit, creating unnecessary creditor burden or narrowing consumer’s options in legitimate transactions. Regulation or legislation aimed at curbing predatory lending should carefully weigh the costs and benefits for consumers.
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