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July 3, 2001

HOME Program
Regulatory changes

Eligible costs.

The HOME Statute grants HUD broad authority to determine eligible costs under the program.  The list of prohibited costs is very specific and limited.

In developing regulations, HUD has prohibited certain uses that are likely allowable under the statute:

Section 92.214(a)(1) prohibits the use of HOME funds to provide project reserves (other than operating reserves for the first 18 months of operations) or operating subsidies.  This provision makes it extremely difficult to provide housing for households with incomes less than 30 percent of area median income, despite the fact that such households are identified in the City’s Consolidated Plan as having the most widespread and serious housing problems.  Even if HOME funds were used to cover the entire cost of developing new housing, the cost of operating the housing requires rents that are not affordable to extremely low income households.  While it is possible that a project could include a range of rents such that low and moderate income tenants might pay enough rent to allow some units to be rented at level affordable to extremely low income households, this would reduce the amount of private debt that could be leveraged by the project.  Particularly in high development cost areas, this would also require HOME subsidy amounts that exceed the per unit maximum subsidy allowed under the program.

We recommend that payment for capitalization of reserves or operating subsidies be made an allowable cost where such costs are necessary to meet high priority needs identified in a jurisdiction’s Consolidated Plan.

Section 92.214(a)(9) prohibits the use of HOME funds for any purpose not explicitly allowed under sections 92,206 through 92.209.  HUD has interpreted this to mean that payment for furnishings is not allowed.  It is typical for projects serving persons with special needs for housing with supportive services to provide furnished units.  The City has encountered situations in which it has used HOME funds to augment funding provided directly by HUD under the Section 811 program.  Since neither program will pay for furnishings, project sponsors have been forced to seek yet another source of funds for this purpose.

As there is no statutory prohibition on the use of HOME funds for furnishings, we recommend that the regulations be modified to permit such costs, at least in the case of supportive housing projects.

Statutory changes

Recapture of HOME funds if projects cease to comply with HOME requirements

42 U.S.C. 12749(b) requires participating jurisdictions to repay to their local HOME Investment Trust Fund any funds invested in housing that no longer qualifies as affordable housing.  The statute does not make exception for cases in which a private lender forecloses on a HOME-assisted project and there are insufficient proceeds to recover the full amount of HOME funds invested in the project, nor does it apply in instances in which a project is destroyed by natural disaster and insurance proceeds are insufficient to reconstruct the project or recover the total amount of HOME funds invested.  HUD has made clear to jurisdictions that they would still be obligated to repay the HOME funds if the housing ceases to qualify as affordable housing.  This requires participating jurisdictions to assume financial risks for events that are beyond their control.

We recommend that the statute be modified to provide an exception, with language similar to the following:

In the event there is a partial or total involuntary loss of an assisted project caused by fire or other natural disaster, seizure, condemnation, foreclosure, or change in law or action by a Federal agency, which prevents a project from continuing to qualify as affordable housing under the HOME program, the jurisdiction shall be required to repay to the local HOME Investment Trust Fund only that portion of HOME funds still invested in the project at the time of loss that are recoverable from insurance or proceeds realized at foreclosure after satisfying the secured interests of senior lien holders.

Other Federal Requirements that Impede Implementation of HOME-Assisted Projects
Relocation Requirements
Federal residential relocation laws and regulations require that persons displaced from projects assisted with Federal funds be provided with relocation assistance.  These requirements can apply even when the Federal assistance is not the proximate cause of the displacement.  For example, while HOME funds can be used to assist homebuyers to purchase single family homes, tenants living in such homes are eligible for relocation assistance.  This is true even if the seller put the house on the market and advised the tenants that they could be displaced, prior to the jurisdiction committing HOME funds to the acquisition of the property.  Since relocation costs can be prohibitively expensive, this has seriously restricted the ability of jurisdictions to carry out first time homebuyer programs.

We recommend that relocation requirements be modified to exclude first-time homebuyer activities where displacement is not caused by the provision of HOME assistance.

Requirements for Environmental Review Under NEPA
HOME assisted activities are subject to the environmental review requirements of the National Environmental Policy Act (NEPA).  HUD’s regulations implementing NEPA prohibit jurisdictions from undertaking any “choice limiting” actions until an environmental review has been completed.  An exception exists for the use of Federal funds for purchase options for property, provide the cost of the option is nominal, and provided the option agreement explicitly allows the buyer to cancel the transaction if an environmental clearance is not possible.

The effect of these rules is to prohibit the use of HOME funds in situations where a project was originally funded with local funds or even with Federal funds provided directly to the project sponsor (such as Section 202 or Section 811), and HOME funds were not originally anticipated.  If the project later encounters cost overruns that could be covered with HOME funds, the project would be ineligible, as “choice limiting” actions would already have occurred.

We recommend that the NEPA regulations be modified in such a way as to permit projects to go forward if they are reviewed under NEPA once HOME funds are contemplated to be used, even if the project is already underway.

Coordination of Multifamily Loan Programs with Local Assistance
In today’s environment, multifamily housing is often developed by combining multiple funding sources in order to ensure a project’s affordability and financial feasibility.  Over the past decade, the City has frequently sought to utilize local funds and locally-controlled Federal funds to provide additional assistance to projects financed under the Section 202, Section 811, and Section 221(d)(4) multifamily programs.  In doing so, we have encountered substantial difficulty in coordinating local requirements and restrictions with HUD financing.

In general, HUD has placed severe restrictions on the terms and conditions of any subordinate financing provided to HUD-assisted projects including the following:

· Agreement that compliance with HUD documents constitutes compliance with the terms of agreements governing subordinate financing

· No right of subordinate lenders to approve or disapprove construction change orders

· No right of subordinate lenders to approve/disapprove future contracts entered into by project owners

· No right of subordinate lenders to approve/disapprove of future transfers of the property

· No right of subordinate lenders to declare a default without HUD’s consent

· If HUD acquires title through a deed in lieu of foreclosure, the subordinate loan automatically terminates.  HUD would not be required to give a lender prior notice.

· HUD reserves the right to unilaterally void any restriction in the subordinate lender’s agreements if in HUD’s opinion such restrictions impair the ability of the project to meet its financial obligations.

These restrictions go far beyond the restrictions that the City has encountered when subordinating its financing to private lenders.  It often appears that HUD prefers that the City’s involvement with a project end once our funding is committed.

We believe that HUD’s policies and procedures need to be revised to adopt a more cooperative and collaborative relationship with subordinate lenders.  It is common practice for senior and junior lenders to enter into inter-creditor agreements to ensure coordination and provide for all parties to have the ability to review and approve and/or disapprove matters of concern.  We urge HUD to follow the lead of the private sector and to treat such relationships as partnerships.

FHA Single Family Loan Programs
For many years, the City has operated first-time homebuyer programs that provide silent second mortgages to eligible low and moderate income households.  These programs have been funded with both HOME and local funds, and have assisted over 500 households since 1994.

The City’s loans are structured as deferred loans for which no payment is due until the house is sold or refinanced.  These loans effectively reduce the amount of funds needed by a first-time buyer and make more homes available to lower income homebuyers.

Rather than charging a fixed rate of interest, the City has adopted more flexible terms whereby the owner and the City share any appreciation when the loan is repaid.  Such an arrangement provides a better balance between providing an owner with a fair rate of return and providing the City with sufficient repayments to assist a subsequent buyer.

These kinds of shared appreciation mortgages are quite common among local homebuyer assistance programs, and have been offered by HUD as model programs under the HOME program.  FNMA has approved these arrangements, making it possible for homebuyers to secure a broad array of primary financing options.  Unfortunately, FHA has refuse to approve such arrangements, and therefore participants in the City’s  program are precluded from utilizing FHA-insured loans.

We recommend that FHA’s policies and guidelines be revised to permit shared appreciation arrangements for secondary financing.

