May 31, 2001

Millennial Housing Commission

800 N. Capitol Street NW, Ste. 680

Washington, DC  20002

Ladies & Gentlemen:

Thank you for the opportunity to present my thoughts on future Federal housing policy.  My comments primarily relate to preservation.  We have acquired nine Section 8 projects and 8 USDA projects and we are actively seeking to acquire more.  Many acquisitions have been joint ventures with non-profits.

My comments and suggestions are as follows:

1)  Preserving existing Section 8 and 236 housing should continue to be a very high priority.  In many cases the cost of preserving existing housing is less than ½ the cost of new construction.  HUD is doing an excellent job (at least in California and Washington State where we operate) in encouraging existing owners to remain in the program and facilitating new owners acquiring Section 8 projects by aggressively approving “comparable rents”.  This is a commendable approach and a very realistic policy in the “hot” real estate market in which we are located.

2)
One of the greatest obstacles to preserving Section 8 housing occurs in markets where the market rents are above 60% of median income (many markets).  Since Section 8 contracts are annual contracts, lenders are unwilling to underwrite above 60% median rents in projects subject to long-term use restrictions.  Authorizing HUD to underwrite at Section 8 rents rather than 60% median income rents for owners who agree to maintain affordability is one solution to this serious problem.  Another possible solution is risk sharing with state housing finance agencies.  Another is to encourage CRA lenders to make loans at some percent above 60% of median for Section 8 projects, say 70% of median.
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3)
The Federal Tax Credit program is an excellent program and has been the major instrument for preserving Section 8 housing.  The program is relatively free of bureaucracy and is resulting in preserving many Section 8 and 236 units and creating a large volume of new, high quality, low and moderate-income housing.  I believe research will show that operating costs are materially lower in tax credit projects than in Section 8 projects, resulting in lower public cost.  Owners tend to operate tax credit projects in the same manner as market rate projects and are much more cost conscious.  Further expansion of the tax credit program is highly recommended.

4)
Many Section 8 or 236 units could be acquired by non-profits or profit motivated owners committed to extended use restrictions if the tax impact on sellers could be minimized.  Based on our experience, at least two or three times as many properties could be acquired by buyers committed to preservation if sellers’ tax recapture could be deferred.  Sellers often will not sell at all, or only at prices so high as to make projects infeasible without large public subsidies, because of their tax consequences.  Most communities, especially small communities, do not have access to subsidy funds.

We would propose deferring tax consequences for owners who sell at below market prices to buyers willing to retain affordability for an extended period (say 20 years).  Our proposal would be that sellers who sell to qualified buyers at prices at least 15% below fair market value would have three years to invest the sale proceeds in other real estate (similar to the rules applicable to condemnation) or REIT’s.  They would then be able to defer tax liability until they sold the replacement properties or shares of stock in REIT’s.  The new buyers would be required to retain Section 8 so long as Section 8 is offered and, thereafter, maintain rents at 60% of median income for an extended period.

5) While HUD is doing an excellent job facilitating retention of low income housing, USDA is not.  USDA has neither the resources nor the commitment.  Micro management, inherent deficiencies in USDA financing and lack of financial incentives to encourage owners to remain in their program, all result in owners wanting to get out.  The financial structure of USDA projects requires owners to pay off the 
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USDA loans and get out of the program in order to recover their equity.  They cannot sell to buyers who will remain in the program because the new buyers can only receive the same minimal cash distributions that the previous owners received.  New buyers must pay off USDA loans with conventional financing to acquire USDA properties. Thus, there is no incentive to stay in; there is every incentive to get out.  Today there are several lawsuits by owners to contest USDA regulations preventing owners from opting out.  If these lawsuits are successful, large numbers of owners will convert their projects to market rate either directly or through sales to others.

6) Production of market rate apartments is important.  The reason rents have escalated so rapidly in some areas is that production of housing is insufficient to meet demand.  In order to increase production in high cost areas, FHA mortgage limits need to be increased.  In addition, serious consideration should be given to allowing FHA to insure floating rate tax-exempt bonds as FannieMae now does.  Although there is some risk in this proposal, if underwriting criteria are used that are similar to FannieMae’s, as well as the purchase of interest rate caps by borrowers, the risk should be manageable.

7) Repeal Davis Bacon.  The cost savings for new construction projects will be approximately 15% which, in many cases, is the difference between a feasible and an infeasible project.  Repeal will substantially stimulate construction of market rate housing and mixed income housing in major metropolitan areas, many of which have the highest rent structures in the country.

Again, thank you for the opportunity to present my views.








Sincerely,








Arthur F. Evans








President
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