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During the Fair Housing focus meeting, several participants discussed the strengths and weaknesses of different groups involved in enforcement activities: HUD, state and local substantially-equivalent agencies and nonprofit groups.  While each of these organizations have important roles to play in fair housing enforcement, it is my experience (as a Civil Rights Project Manager for a local nonprofit fair housing agency) that the only way to provide for effective enforcement is through actions carried out directly by HUD, rather than “delegated” to FHIP or FHAP agencies.

Nonprofit fair housing groups have been successful in enforcing fair housing.  However, HUD investigators can assist complainants in one essential manner that nonprofit organizations can not: through the use of their subpoena powers.  Often, a complainant has insufficient evidence to support a claim of discrimination.  Many cases are unable to be supported by testing evidence alone.  An FHEO officer, by reviewing the records of housing providers and by investigating – in-person – respondents and potential witnesses, will be able to gather essential evidence necessary for an accurate determination in a complaint.  It has been my experience, and the experience of other fair housing workers, that too often HUD staff conduct investigations from their desks, relying solely on documentation provided to them. HUD must act aggressively to promote proper investigatory techniques. 

In order to insure that complainants are protected during the investigation phase, the regulations need to be amended to allow for an appeal of an FHEO finding.  Currently, no appeal is allowed; a complaint which is found to have “no cause” can only seek private enforcement without additional assistance from HUD.  While HUD is rightly concerned with limiting appeals and streamlining the enforcement process, appeals should be allowed when it can be shown that an investigator did not examine all the necessary evidence, or made a ruling that is clearly contradictory to the evidence at hand.  

Conciliation is an important process in helping victims of housing discrimination.  According to regulations, HUD is charged with conducting investigations and conciliations as separate processes, and at the same time.  In my experience, HUD agents have attempted conciliation first, and moved to investigation only when conciliations have failed.  By doing so, these agents may have denied victims their full rights and their ability to receive full relief.  HUD must take immediate steps to insure that the regulations are followed rigorously.    

HUD should not delegate its investigative function to substantially-equivalent agencies.  There are structural weaknesses in the relationship between HUD and FHAP agencies which limit the ability of FHAPs to fully investigate complaints.   State and local agencies are dependent on funding from HUD to conduct investigations, and may not devote resources to an investigation beyond what is reimbursed by HUD.  In my experience, the nonprofit agency I worked for was in the process negotiating a contract with a FHAP to conduct testing and refer enforcement cases to the FHAP.  The FHAP was reimbursed by HUD at a set rate per enforcement case.  The FHAP agency asserted that it did not want to take “pattern and practice” cases, as they were too expensive for the FHAP.  The local nonprofit was dependent on the contract funding, and was willing to provide (or not provide) services to the FHAP’s specification.  The parties negotiated a maximum number of “pattern and practice” complaints which would be filed.  By conducting investigations themselves, rather than referring them to FHAPs, HUD can insure that the needs of complainants, rather than the financial needs of FHAPs, are at the bottom line.  

Nonprofits, often quite small in size, are unable to match HUD’s capacity to conduct enforcement.  Local organizations lack the financial capacity to conduct enforcement activities on an as-needed basis, and the funding for these groups is often not sustainable (as other participants have already discussed).  The lack of adequate funding leads to a lack of technical expertise, especially in the face of high staff turnover.  Despite the efforts of HUD and the National Fair Housing Alliance to build capacity, in many cases local nonprofits do not have the expertise to shepherd complaints through a process which often takes years to complete.  Complainants are not protected in the event of a mistake made by a FHIP agency, and nonprofits are not accountable to anyone to insure that they act to the best of their abilities when helping clients.  On a structural level, it is easier to afford protections to complainants when they participate in the HUD enforcement process, rather than seeking private enforcement with the assistance of a local nonprofit.

Nonprofits still have important roles to play in the enforcement process.  The education and outreach efforts conducted by nonprofits have been very successful in assisting housing providers who wish to comply with the laws but were unaware of potential violations.  Education and outreach to the public-at-large is the primary means to informing citizens of their rights, and of bringing complainants forward.  Nonprofits can assist victims of discrimination by educating them on the laws, their rights under the law, and the enforcement process.  Nonprofits, after providing this vital information, should refer complainants to HUD, and then remain active in the process.  FHIP agencies can best help complainants by advocating on their behalf, advising them (in a non-legal capacity) as they go thru HUD’s process, and acting as a broker between complainants and HUD staff.

In calling for HUD to take the central role in fair housing enforcement, I recognize the problems faced by HUD.  FHEO staff must be given the training, resources and oversight necessary to properly conduct investigations and conciliations.  HUD does not have the best track record of handling complaints.  However, I believe that in the long run, it will be more effective – and much more sustainable – for HUD to conduct enforcement properly, rather than delegate these duties to other parties.  I hope that the Millennial Housing Commission will take these recommendations under consideration when reporting to Congress on the state of fair housing enforcement.  Thank you.

