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 REMARKS BY THE

NATIONAL MULTI HOUSING COUNCIL AND 

NATIONAL APARTMENT ASSOCIATION TO THE 

MILLENNIAL HOUSING COMMISSION 

ROUNDTABLE ON FAIR HOUSING 

SEPTEMBER 6, 2001

Good afternoon. I am Jay Harris, Vice President of Property Management of the National Multi Housing Council/National Apartment Association Joint Legislative Program.
 As the country’s largest advocacy program solely devoted to the apartment industry, NMHC/NAA are pleased to participate in this afternoon’s working roundtable on fair housing issues.
 

Because the time for presentations today is short, my remarks today are limited to a few concrete suggestions the Commission may want to consider based on my years of work with apartment industry professionals. My remarks focus on the areas of working-together that do and can exist between industry and advocacy groups. As fair housing advocacy and education organizations, NMHC and NAA invite other advocacy and education groups to join in a number of cooperative projects.

1. Zoning Decisions and the Fair Housing Act

Perhaps the most important issue of all is the relationship between the Fair Housing Act and local zoning decisions. The U.S. Department of Justice (DOJ) has pioneered a successful litigation and education effort largely focused on discriminatory housing decisions against owners, and developers, and on behalf of owners of group homes, such as those for the disabled.  We salute that effort. At the same time, NMHC/NAA believe that zoning decisions affecting a broader category of multifamily housing deserve closer study, and perhaps the education and litigation effort by affected industry and fair housing organizations and the Departments of Justice and Housing and Urban Development. 

Reported cases show only the tip of the iceberg of examples of animus by local zoning authorities against apartment residents and the owners and developers who provide apartment housing. This animus stands in the way of apartment construction that would serve the housing needs of residents in a variety of protected classes and at all income levels. 

Two reported cases from the last fourteen months demonstrate how the Fair Housing Act is being applied to zoning decisions in state and federal courts. In July the Connecticut Supreme Court decided that a town’s zoning moratorium that denied the construction of affordable housing was in “bad faith” and a “pretext to thwart” the provision of affordable housing. Remarkably, however, because the local government’s decision did not demonstrate “open hostility,” the court found that such animus did not rise to the level of a Fair Housing Act violation.
  Last year, in an extensively documented opinion written by Chief Judge Jerry Buchmeyer of the U.S. District Court for the Northern District of Texas, the town of Sunnyvale, Texas’s ban on apartment construction and minimum lot size zoning requirements were ruled in violation of the Fair Housing Act, both on grounds of discriminatory intent and effect.
 Many more examples of this animus never make it to a reported decision because of the developer’s fear of challenging the zoning authority, or because the cost of maintaining a suit over many years soon became cost-prohibitive. 

Currently, industry and disability advocacy groups provide original research and useful tools for interested parties who are seeking to overcome misinformed community or government opposition to permitting apartment construction that would benefit protected classes. For example, NMHC’s “Growing Smarter with Apartments: Toward More Livable and Prosperous Communities” succinctly makes the case for the economic and civic vitality that apartment residents bring to their communities (see attached). Just as important,  “Growing Smarter” helps refute myths that recur frequently in the zoning process about the impact of apartment residents on public services (e.g., transportation, schools) and the effect apartment properties have on nearby single-family home values.

“Growing Smarter” addresses head-on a number of issues that are often raised to stop apartment construction that, if permitted, would otherwise benefit residents of all backgrounds and income levels:

•
How apartments impact local school systems and traffic congestion

Contrary to conventional wisdom, apartment properties do not disproportionately burden local school systems or roads.  

Fact: In 1999, only 20 percent of apartment households had one or more school-aged children, compared to 33 percent of owner-occupied single-family homes.  

Fact: Apartment households generate 30 to 40 percent fewer vehicle trips than single-family units because apartment residents are more likely to use public transportation.

•
Whether apartments cause crime rates to increase

Fact: When analyzed on a per residence basis, there is little evidence that the rate of police activity is higher in apartment communities than in single-family residences.

•
Whether homes located near apartments maintain their property values

Fact: Apartments do not cause property values to plummet.  Between 1987 and 1995, single family houses located within 300 feet of apartment communities appreciated at roughly the same rate as those not near an apartment property, 3.12 percent compared to 3.19 percent.  

•
Whether apartment residents “pay” for the local services they use

Fact: Apartments typically contribute surplus revenue to local coffers.  Even though apartment households make fewer claims on schools (generally the single largest expense for local governments), roads and other infrastructure, apartment communities typically pay much higher property tax rates than single-family homes.  Thus, apartment residents not only pay for the services they use, by they often subsidize the cost of serving single-family homes. 

•
Whether homeowners are better citizens than renters

Fact: NMHC research based on national data from the University of Chicago        suggests that compared to house owners, apartment residents are more socially engaged, equally involved in community groups and similarly attached to their communities and religious institutions.
We suggest that the DOJ and the U.S. Department of Housing and Urban Development (HUD) work with affected industry and advocacy groups to study how the agencies can help remove the barriers to apartment residents that now exist as a result of apartment construction moratoria, minimum lot size requirements, specific zoning decisions evidencing animus, and other restrictive zoning policies and practices that evidence discriminatory intent or have a discriminatory effect under the Fair Housing Act. Education directed at zoning officials – and, where necessary, litigation in cases of clear violations – would help remove existing barriers. NMHC/NAA stand ready to work with the agencies and with private advocacy groups on such an effort.

2. Cooperative Accessible Design Programs

We invite other advocacy organizations to join in important ongoing industry activities focused on accessible design. In the last decade, NMHC/NAA released the first accessible design handbook, worked with Congress to set a deadline for HUD’s review of accessible design codes, and advocated model building code provisions that, if adopted, would increase accessibility features and bring the code into compliance with the federal requirements. 

We invite other advocacy groups to join the ongoing campaign by NMHC/NAA and our local affiliates to encourage state and local governments to adopt model codes that comply with federal accessibility requirements. We also encourage individuals interested in accessible apartment availability to visit the National Accessible Apartment Clearinghouse for information about available accessible apartments nationwide.

3. Section 8 Housing Choice Voucher Administration Needs Improvement 

NMHC/NAA continue to make the case for reforms to the Section 8 housing choice voucher program that would increase program “transparency” – and thereby increase participation and reduce the negative impact that an apartment community suffers when it enters the Section 8 program. A small number of advocates have mischaracterized nonparticipation in Section 8 as always based on discriminatory motive. We invite all parties interested in this issue to review the record.

As NMHC/NAA noted in its earlier letter to the Millennial Housing Commission, “the goal of this reform should be to make Section 8 voucher holders indistinguishable from non-subsidized residents.  Such transparency protects both residents and property owners from being stigmatized because they participate in the program.” 
  

By refusing to make changes to conform Section 8 to industry practices and state and local law, HUD is standing in the way of increasing owner participation in the program.  Making Section 8 voucher administration more market-like, and not passing state and local source of income statutes, are the proper ways to improve the workability of the federal government’s major housing assistance program. Mandated participation will be a much more controversial and expensive effort than changes to voucher administration would be.

4. Promoting Additional Cooperation Among Advocacy Groups

It is important that fair housing advocacy and education organizations, wherever possible, engage in more cooperative activities with owners and developers rather than litigate against one another. We believe that enforcement of fair housing is needed against activities that are clearly discriminatory. 

Toward that end, fair housing organizations should consider more industry participation in their governance and programming and vice versa. Given the importance of the Fair Housing Initiatives Program (FHIP) and Fair Housing Assistance Program (FHAP) programs in implementing our nation’s fair housing education and enforcement programs, we think it important that consultation between FHIP and FHAP participants occur in the governance and programming of those entities. To achieve that goal, HUD should consider requiring that FHIP and FHAP grantees demonstrate substantial ongoing participation by housing providers in the grantees’ governance structure as a precondition of funding.

Thank you for this opportunity to represent NMHC/NAA’s views. I look forward to participating in the upcoming discussions.

Jay Harris

Vice President of Property Management

NMHC/NAA

(202) 974-2300

jharris@nmhc.org
Attachment (“Growing Smarter”)

�  Mr. Harris writes and lectures frequently on fair housing and accessible design issues affecting the apartment industry. He serves on the board of or contributes to a number of leading industry publications, including Fair Housing Coach, Professional Apartment Management, Apartment Finance Today, Multifamily Executive, and Units.





� The National Multi Housing Council and the National Apartment Association represent the nation’s leading firms participating in the multifamily rental housing industry.  Our combined memberships are engaged in all aspects of the apartment industry, including ownership, development, management and finance.  





The National Multi Housing Council represents the principal officers of the apartment industry’s largest and most prominent firms.  The National Apartment Association is the largest national federation of state and local apartment associations.  NAA is comprised of 155 affiliates and represents more than 28,000 professionals who own and manage more than 4.5 million apartments.  NMHC and NAA jointly operate a federal legislative program and provide a unified voice for the private apartment industry.


�  AvalonBay Communities Inc. v. Town of Orange, 2001 WL 739994 (Conn.), July 10, 2001.


�  Dews v. Town of Sunnyvale, 2000 WL 1159244 (N.D. Tex.), Aug 1, 2000.


� “Growing Smarter” is available to the public in electronic format on a complimentary basis at  www.nmhc.org/smart/default.html.





� NAAC can be reached toll-free at (800) 421-1221 or through NMHC’s web site at www.nmhc.org.





� NMHC/NAA’s six specific recommendations to improve Section 8 program transparency are contained in its August 16 letter to the Commission, which can be found on the Commission’s web site at www.mhc.gov/responses/078001.doc. 
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The American apartment industry…working together for quality, accessible, affordable housing.
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