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September 27, 2001

Millennial Housing Commission

Suite 680

800 N. Capitol Street, NW

Washington, DC  20002

Dear Commissioners:

The American Association of Homes and Services for the Aging (AAHSA) commends the efforts of the Millennial Housing Commission to examine issues and make recommendations to reform national housing policies. AAHSA represents over 5,000 non-profit organizations involved in providing an affordable continuum of care for older persons, including senior housing.  AAHSA's members own and manage more than 300,000 units of federally assisted and market rate housing and represent the largest number of sponsors of HUD Section 202 Supportive Housing for the Elderly projects.  More than half of AAHSA's member are faith-based and all are non-profits.  Our members bring to their communities an enduring commitment to older people borne out of our philanthropic mission.  Our members raise seed capital to establish these facilities.  We involve innumerable volunteers to improve the quality of life for the people we serve.  We also engage in extensive fund-raising to augment the activities and services not covered by government programs.

AAHSA supports the mission of the Millennial Commission to address affordable housing needs for all Americans; however, we are particularly interested in the critical need for suitable and affordable housing for increasing numbers of older Americans. It is our understanding that the Millennial Commission is deferring recommendations on senior housing needs to the Commission on Affordable Housing and Health Facility Needs for Seniors in the 21st Century (Seniors Commission).  AAHSA will be submitting comments to the Seniors Commission with our recommendations to reform national housing and health policies affecting older Americans; and therefore, we are limiting these comments to the topic of fair housing. 

The Interaction of Housing Availability and Affordability and Fair Housing Policies

One of the cross-cutting questions asked by the commission is, “How should policies to increase housing availability and affordability best intersect with fair housing policies?” AAHSA is a staunch advocate of Fair Housing and continually seeks to educate and inform its members about new developments and ongoing requirements for providing housing in compliance with the Fair Housing Act  (FHA) and Fair Housing Amendments Act (FHAA).

AAHSA contends that an overall general lack of an adequate, affordable housing supply nationwide leads to housing discrimination, often against low-income persons and groups in protected classes.  Moreover, the lack of affordable  housing has a profound effect on the frail elderly who are without adequate income supports, and other special housing needs populations, such as persons with disabilities.  Housing development programs are funded at inadequate levels, thereby crippling the ability of willing, community-based and other non-profit providers to address the growing numbers of low-income and frail seniors.  Furthermore, the limited supply of suitable and affordable housing options combined with confusing regulatory guidance have contributed to the inappropriate mixing of frail elderly with non-elderly persons with a wide range of mental and physical disabilities.  While AAHSA members have a mission to serve the special housing needs of older persons, many of our members also provide affordable housing for non-elderly persons with disabilities. Their extensive experiences with serving each of these special populations clearly underscores that the inappropriate mixing of these populations with different housing needs is a disservice to both.  Yet, confusion over  the right to operate age-distinct housing dissuades those who seek to maximize choices in housing and efficiencies of programming for both groups who share  common needs for affordable housing and supportive services.

The FHAA allows facilities to be classified as "housing for older persons" under some circumstances and allows them to restrict admissions to serving only older persons.  A number of subsidized senior housing facilities were developed with the express intent (and mission of the non-profit sponsor) to serve seniors, yet this effort has been thwarted by the Department of Housing and Urban Development  refusal to designate federally subsidized elderly housing as exempt from the familial status provisions of the FHAA.  This simple designation would remove a major barrier in encouraging the efforts of senior housing providers to expand their efforts to meet the needs of the growing low-income senior population.

Over the years, Congress has clearly expressed its intent to afford providers the option of developing affordable housing targeted for specific populations. In the Cranston-Gonzalez National Affordable Housing Act of 1990 Congress clearly authorized distinctions between senior housing and housing for persons with disabilities with the establishment of two separate programs:  Section 202/PRAC and Section 811/PRAC.   The Section 202 capital advance program with project rental assistance contract (PRAC) restricts eligibility to qualified families with at least one person who is 62 years or older; and the Section 811/PRAC program is targeted to serve persons under age 62 with disabilities.  Yet, many elderly housing facilities developed according to the Section 202 and Section 236 programs prior to the 1990 Act continue to experience confusion with eligibility issues due to conflicting information resulting from lawsuits and confusing regulatory guidance.

As representatives of the Consortium for Citizens with Disabilities Housing Task Force commented to this commission about “elderly only” designations, “while elderly households continue to prefer to live in larger housing developments reserved for elders, people with disabilities have expressed a clear preference for less stigmatizing, scattered-site, and low density models of housing that are well integrated within the community.”  Senior housing providers continue to argue that there needs to be broader discretion for them to offer housing that is age-distinct, specifically because affordable housing for low-income seniors does work better in larger communal settings in which providers can leverage resources and services.   Based on this statement, it is clear that the disability advocacy groups’ main concern about detrimental impacts of public housing facilities claiming “elderly only” designations goes to the lack of adequate supply rather than one of appropriateness.   

AAHSA, therefore, suggests that the Commission recommend that Congress expand the supply of affordable housing options for special populations, and direct HUD to designate its senior housing programs as exempt from the familial status requirements.  AAHSA also recommends that regulatory guidance regarding rights to operate age-distinct housing be clarified and that a process be developed allowing existing HUD senior housing program providers to request and receive designations as providers of age-distinct housing.

Ever-increasing Need for Affordable Housing

Following the U.S. Supreme Court’s decision in Olmstead v. L.C. holding that it is a form of discrimination under the (ADA) to keep people with disabilities institutionalized when they have been determined to be capable of living in the community, all 50 states must now develop effective working plans to ensure that there is sufficient housing for people returning to their communities.  The Olmstead decision has added substantial momentum to the trend of increasing the ability of persons to remain in their homes and communities as long as possible, and for persons to return to the community instead of residing in an institution.  In turn, this has highlighted substantial barriers, one being the lack of affordable, appropriate, and accessible housing.  This concern for an adequate supply of choices in living arrangements was underscored by the recent GAO study (GAO-01-11671) on the implications of Olmstead on long-term care.  In its review of current HCFA Nursing Home Transition projects, the National Association of State Units on Aging (NASUA) notes that most projects identified this as a major obstacle to returning individuals to the community, and was a contributing factor for many unnecessary nursing home placements.  Increasing affordable, appropriate, and accessible housing options is essential to insuring that those persons who are able and desire to reside in the community have the option to do so. 

Complexity and Inconsistency of Regulations and Guidelines

A primary issue of concern for AAHSA and its members is the complexity of the fair housing rules with which housing providers are required to comply.  There was general agreement at the at MHC focus group on September 6 that a major component of good enforcement depends on good education.   There is a need to ensure that stakeholders or enforcement agencies  have a clear and comprehensive understanding of how the FHAA, Americans with Disabilities Act (ADA), and Section 504 regulations interact.  Our suggestion, therefore, is that the Commission recommend to Congress the formation of a stakeholder task force - including providers, architects, consumers (the public), and agency officials from the various Federal departments that have a role in regulatory interpretation and enforcement - to develop a series of concrete educational materials and a national strategy for educating all parties involved about operational as well as structural requirements.  Following up on the recommendations urging more enforcement AAHSA suggests that before enforcement increases it is critical that adequate resources and training be allocated to those who are doing the enforcement to assure consistent application of agency investigation and enforcement guidelines and a solid understanding of the regulations that they are charged with enforcing.

Another concern is the inability of HUD’s Office of Fair Housing to respond consistently and accurately to questions raised by provider representatives.  For example, the fair housing law does not apply to noncommercial housing run by religious organizations and private clubs that limit occupancy solely to members.  AAHSA has asked HUD repeatedly since 1994 to interpret the terms, “noncommercial” and “religious organizations” to see if AAHSA members are included in those exemptions.  To date, HUD has not responded, and existing case law is inconclusive.  As a result, AAHSA is unable to provide guidance to its members on this very important issue.  AAHSA recommends that FHEO institute a tracking system for requests for clarification / information, that they refer questions to the Department of Justice as appropriate and that the benefits of this streamlining makes uniform information and interpretation available to all Fair Housing stakeholders.

There is also a need for clear and coordinated construction standards.  Federally-assisted projects are subject to the ADA, Section 504 of the Rehabilitation Act, and fair housing requirements and each has a separate set of construction guidelines.  The inconsistencies between the guidelines are troublesome to architects, construction experts, and providers.  Other problems occur because of a failure of HUD to publish clear standards for advertising practices.  Previous regulations promulgated at 24 CFR 109 were moved with the understanding that HUD would essentially republish them as "Noncodified guidance."  This has not been done and there is no effective guidance in place.  Without appropriate advertising standards there may be presumptions, but no clear assurance, that the facility does not discriminate. 

A related concern is the apparent lack of coordination between and among HUD offices and programs when issuing operational guidance that contradicts governing Fair Housing requirements. For example, the recent issuance of the Screening and Eviction final rule that mentions 9th Circuit court rulings which contradict HUD policy, yet instructs owners to comply with the HUD guidance as best possible. The final rule also discusses reasonable accommodations for persons with disabilities, yet states that persons with drug and alcohol dependence are not eligible for low-income housing because their dependency affects  "eligibility."  However, there is nothing in the Quality Housing and Work Responsibility Act (QWHRA) that changes the definition of disability under the Fair Housing Act or Section 504 for purposes of disability rights (which definition includes alcoholics and in some instances drug addicts as persons with disabilities).  An additional complication arises from §36.209 of the ADA regulations (28 CFR 36) which states that the ADA does not prohibit discrimination against an individual based on that individual's current illegal use of drugs, with exceptions for those engaged in or having completed a supervised rehabilitation program.  These positions need to be reconciled.

_______________________________

We thank you for the opportunity to comment.  Should you desire further information on these comments, please feel free to contact Colleen Bloom, Housing Policy Analyst at (202) 783-2242.

Sincerely,

Suzanne M. Weiss

Senior Vice President for Advocacy
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