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The Issues and Their Context

There are approximately 1.3 million people in U.S. state and Federal prisons now, and 4.6 million people under correctional supervision in the community.  Remarkably, there are approximately 13 million jail admissions annually, with about 631,000 people in jail at one time.  The rates of serious mental illness (SMI) for all of these people are about three to four times that of the general U.S. population.  This means about 7 percent of all incarcerated people have a current serious mental illness; the proportion with any mental illness is substantially higher.  The people with SMI who come in contact with the justice system are typically poor, uninsured, disproportionately members of minority groups, often homeless, and often have co-occurring substance abuse and mental disorders.  They are likely to continually recycle through the mental health, substance abuse, and criminal justice systems.  

The cost studies available suggest that taxpayers can save money by placing people into mental health and substance abuse treatment programs instead of jails and prisons.  There are proven models for diversion programs operating in many areas around the country.  The Eighth Amendment of the U.S. Constitution protects the right to treatment for acute medical problems, including psychiatric problems, for inmates and detainees in America’s prisons and jails.  Several models have been developed providing guidelines for Correctional Mental Health Care and some states have implemented them.

Policy Options

Three major responses are needed:

1) Keep people with serious mental illnesses who do not need to be there out of the criminal justice system—diversion programs

2) Provide constitutionally adequate services in correctional facilities for people with serious mental illnesses who do need to be there—institutional services

3) Link people with serious mental illnesses to community-based services when they are discharged—reentry transition programs

The initial policy option is an overarching one of which most of the subsequent ones are specifications for particular federal agencies.  The Executive and Legislative Branches must capitalize on the many opportunities that already exist in federal programs to provide the payment of core services for people with mental illnesses in contact with the criminal justice system.

1. The Centers for Medicare & Medicaid Services (CMS) and the Social Security Administration (SSA) should work with representatives of state agencies to offer technical assistance regarding provisions of Federal Medicaid and Disability Program rules as they apply to inmates to:

A) Promulgate a clear statement of the limited requirements for disenrollment from Medicaid for jail detainees and how state rules often result in a narrower interpretation than is required by the Department of Health and Human Services (HHS); 

B) Facilitate the process of application for SSI or SSDI benefits while incarcerated. Incentives for disenrolling recipients should be matched with incentives for enrolling eligible inmates prior to release; and, 

C) Ensure released inmates are returned immediately to Medicaid rolls if previously eligible.

2.
The Department of Housing and Urban Development (HUD) should provide guidance in its Continuum of Care application and to HUD McKinney grantees that explicitly recognizes that people who meet the McKinney definition for homelessness upon entry to the criminal justice system are eligible for targeted homeless housing and service programs upon discharge from the criminal justice system.


Although people in jails or prisons who are homeless are already included in the McKinney legislation’s definition of homelessness, there is a great deal of confusion in the field about whether or not they are eligible for HUD McKinney housing programs.  By making it clearer to HUD McKinney grantees that people exiting correctional facilities are eligible for Shelter Plus Care, the Supportive Housing Program, and others targeted for people who are homeless, the chronically and episodically homeless population can be reduced.

3.
HUD should provide explicit guidance to all its programs, including Public and Indian Housing, Section 8, and others, that people with mental illness exiting the criminal justice system are eligible applicants for HUD programs. 


There is a great deal of confusion among housing and service providers about eligibility for HUD programs for people who have arrests or convictions.  In many instances, local rules that exclude people with arrests or convictions from HUD housing programs are applied across the board without regard to extenuating circumstances, especially the need for reasonable accommodation for people with disabilities.  Stable housing is an essential component in the recovery from substance abuse and mental illness.

4.
The Bureau of Justice Assistance Edward Byrne Memorial State and Local Law Enforcement Assistance Program guidelines should clearly state that funds can be used for community-based mental health services for inmates released from correctional facilities.

5.
The Department of Justice, when investigating institutions under the Civil Rights of Institutionalized Persons Act (CRIPA), should review the extent to which institutional services (per Ruiz v. Estelle requirement that treatment is more than mere seclusion or close supervision) are consistent with evidence-based practices.


Inmates have a constitutional right to treatment while incarcerated.  Numerous lawsuits have identified the obligation of prisons and jails to afford inmates their right to access to care, the right to the care that is ordered, and the right to professional medical judgment.  The reentry APIC (Assess, Plan, Identify and Coordinate) model (GAINS, 2002) identifies four core areas for service provision in correctional settings and in discharge planning:

· Assess the inmate’s clinical and social needs, and public safety risks;

· Plan for the treatment and services required to address the inmate’s needs;

· Identify required correctional and community programs responsible for post-release services; and

· Coordinate the transition plan to ensure implementation and avoid gaps in care with community-based services.


The extent to which institutional practices meet this model, or another validated model, should be part of all CRIPA reviews.
6.
The Department of Labor should use its national evaluation and technical assistance contractors to assist program grantees in the implementation of supported employment practices for inmates with SMI released from jail or prison.


People with SMI and substance use disorders, including those with histories of homelessness, want and need to work.  Employment program models that are effective for people with SMI include transitional employment, supported employment, and individual placement and support.

7.
HHS through SAMHSA should provide technical assistance to ADMS Block Grantees to improve access to comprehensive and integrated treatment programs for inmates with mental illness and co-occurring disorders.


This policy option focuses on targeting state-level planners and program managers of the Block Grant to increase two primary areas:  

A) Their awareness of the importance of integrated treatment programs for this target group, and 

B) Their understanding of how communities have expanded these services, and the transferable principles they could use to finance, design, and implement such programs.

8.
CMS should work with representatives of state Medicaid agencies to offer guidance and technical assistance regarding revising state Medicaid plans to cover services provided by Assertive Community Treatment (ACT) teams for persons in contact with the criminal justice system.


The ACT model, which since 1972 has been implemented in 35 states as an evidence-based practice for persons with SMI, is appropriate for high-risk clients, including persons in contact with the criminal justice system. ACT has been associated with an array of positive outcomes, including increased compliance with medications and other treatments, which reduces the likelihood of returning to the criminal justice system. 


An impediment to the adoption of ACT models in general has been financing streams shaped by emphasis on hospital and office-based care.  CMS should provide assistance to state Medicaid directors on developing financial constructs to cover ACT services, including specialized ACT teams for criminal justice system clients.

9.
HHS should prioritize the training of judges for all of its existing and prospective technical assistance centers within SAMHSA. 


The burgeoning number of people with SMI and co-occurring substance use disorders in regular court, the rise of specialty courts, and the concept of therapeutic jurisprudence, have raised issues surrounding the specific needs of this population in the courts.  We suggest the adoption of multidisciplinary legal education for judges and lawyers on offenders with mental illness and co-occurring substance use disorders. This training would ensure judges and court personnel understand mental illness and are aware of inherent adherence difficulties faced by offenders engaged in alternative programs. 
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