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The easyClear White Paper

A  written submission in respect of Foreign Barriers to US goods and services - the easyClear solution to tax, duty, consumer protection and data protection problems

To the Advisory Commission on Electronic Commerce

Executive Summary

EasyClear Limited ( "easyClear"), a British company, outlines in this White Paper its protected solution (UK Patent Application Number: 9824984.0 currently being pursued as an International Patent through the Patent Co-operation Treaty) to the barriers imposed by foreign markets to U.S. goods and services. Already easyClear provides a simple free mechanism to protect US Web vendors from breaking the inclusive pricing requirements of European consumer protection legislation by means of the easyClear calculator. By Spring/Summer 2000 easyClear, through its protected inventive system, will provide a first generation consumer law and data protection solution to US web vendors who wish to sell to European consumers. This system will be offered free to US Web vendors - regardless of size. In the fall of 2000 easyClear will launch its International Shopping Basket service which will provide a comprehensive consumer law and data protection solution to US web vendors who wish to sell to European consumers. Thereafter easyClear's solutions will be deployed in other major trading territories around the world. The easyClear protected inventive system will protect European government tax revenues and will ensure the U.S. Web vendors are not excluded from trading in Europe through the legitimate application of European data protection legislation, European consumer protection legislation and/or the European regime of duty and Value Added Tax. 

In the light of easyClear's solution to tax, duty, consumer protection and data protection barriers to US goods and services, easyClear suggests that the Commission should be able to recommend in its April 2000 report to Congress that:

· No additional laws need be passed by the US Congress to address international barriers to the sale of goods and services to non-US consumers by US web vendors.

· The US Department of Commerce should promote easyClear's solution to all US Web vendors as a means of enabling them to immediately double their market for goods and services and protect themselves from legitimate European government investigation.

· The "proportionate" application of European data protection compliance through easyClear in respect of international sale of U.S. goods and services removes the need for US federal data protection legislation in the field of international consumer sales.

The Problem

1. With the advent of digital networks, such as the Internet, it has become common place to conduct commerce electronically and to be able to access electronic shopping sites to order goods from any vendor's site regardless of physical location.  However, when goods are ordered from an on-line shopping site located in a different Customs Union to that in which the customer resides, serious practical difficulties arise which hinder the offer by the vendor and the purchase by the customer.  Any importation is subject to the rules of the Customs Union in which the customer is resident.  All goods have to be supplied with an accurate custom declaration from the vendor.  The customs officials of the Customs Union in which the customer is resident are entitled to examine the goods as they are imported, compare them with the customs declaration supplied and are required by the rules of their Customs Union to levy a complex series of tariffs and taxes upon each and every import.  Further enquiries are possible if customs officials reasonably suspect tax and duty evasion by the customer which can lead to prosecution, fines and imprisonment.  The process by which imports pass through Customs Union procedures is called "Customs Clearance".

2. Furthermore the Data Protection laws of particular jurisdictions debar the export of personal data concerning their citizens to countries which do not have equivalent data protection laws.  Where a group of countries share equivalent data protection laws they are termed a "Data Protection Union".  An inability for citizens to lawfully supply vendors outside of their Data Protection Union with personal data concerning themselves is a barrier to conducting on-line commerce between Data Protection Unions.

3. In addition to the problems imposed by trading between different Customs Unions and Data Protection Unions there are complex consumer protection codes and laws promulgated by individual countries for the protection of their citizens which can lead to a variety of compliance problems for US web businesses. Failure to comply with local consumer protection legislation could lead to the US web business being caught up in cross-border enforcement actions brought by local consumer groups or trading standards organisations at extraordinary cost to US businesses.

4. Consumer protection legislation in Europe differs from country to country but is in the process of being harmonised by the European Commission. There are already some uniform standards - one of which is a requirement regarding the pricing of goods offered to consumers. A typical European consumer pricing law is Section 20 of the UK Consumer Protection Act 1987 concerning the pricing of goods or services offered to consumers. Under this section it is an offence 

"to give (by any means whatsoever) any consumer a misleading indication about the price of any goods, services, accommodation or facilities." 

5. Consequently if a US Web vendor is advertising to customers in the UK (a question of fact) and is gives a misleading indication about prices, he is committing a criminal offence. Practical guidance about the Consumer Protection Act is provided by a Code of Practice, which stipulates that retailers must display prices inclusive of all duties and taxes to all UK customers.

6. In recent months with the growth of web sales there have been growing concerns amongst European trading standards organisations regarding the lack of pricing to European standards of goods offered on US Web sites. Some European consumers do not appreciate that the price that they see on a US Web site is not the price that they actually have to pay. For example a European parent can go to a US Web site and order toys for his child in the reasonable belief that the price the goods are offered to him is the total price that he has to pay since this is the way goods are sold in Europe and the US vendor is offering to sell into Europe. When the goods are delivered and he finds that he has to pay an extra 30% to 50% in duty, tax and clearance charges the parent feels cheated and aggrieved and may complain to European trading standards organisations that he was being misled by the US web vendor.

7. The way consumer protection legislation is construed by the courts in Europe is that a retailer (including a Web retailer) must do everything that is reasonable to ensure that European consumers are not mislead over the price of goods.  Until now, without easyClear,  there has been no simple method by which US Web retailers can give European consumers an inclusive price. But this situation has been changed by the release of the free easyClear calculator (see below).

8. With the  release of the easyClear calculator there is now a simple free way for US Web vendors to comply with normal European retail pricing requirements. European courts can take this into account and are able to rule that a US Web vendor could be liable to a criminal conviction for breach of European consumer protection laws by supplying misleading prices to European consumers if it fails to put the easyClear calculator on its Web pages since it is not doing everything that is reasonable to ensure that European consumers are not mislead over the price of goods.

9. Furthermore, in countries like Germany, which have very tough laws on unfair market trading, severe penalties could follow from such a finding by a German court. US Web retailers who failed to deploy the easyClear calculator could find themselves fighting prosecution brought by trading standards officers and consumer protection ministers in every one of the fifteen countries of the European Union at extraordinary cost.

10. Using the easyClear calculator members of the Commission will be able to confirm that, owing to the scale and efficiency of US businesses, prices of many consumer goods sold by US Web vendors are considerably cheaper than identical European  consumer goods even after all duties, taxes and clearance charges are added on. Consequently compliance with European pricing requirements will actually assist competitive US web businesses in obtaining business from European consumers who will be able to genuinely see the advantages of buying from the USA. Trusted vendor-consumer relationships can be built through using easyClear's facilities.
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The easyClear calculator

11. The easyClear calculator can be found at the easyClear site (www.easyclear.com) US Web vendors can put this calculator on their site  by signing up for an easyClear button. To obtain the button the US vendor has to have a Privacy Policy which gives equivalent protection to the easyClear vendors' Privacy Policy and must also agree to evaluate the easyClear "dutyPaid" service when this becomes available.
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12. The button has to be placed on the Web page on which the US vendor gives its quotation before the completion of the contract with the consumer. When the consumer clicks on the easyClear button the calculator opens up in a new small browser window allowing the consumer to find out the actual price of the goods in his local currency inclusive of all duties, taxes and clearance charges by copying the vendors quotation across.

The easyClear "dutyPaid" service

13. While the easyClear calculator is a useful tool in enabling consumers to make informed choices regarding their purchases it does not deal with the need for vendors:

· to give locally enforceable consumer warranties

· to implement an adequate returns policy and 

· to guarantee adequate enforceable data protection in accordance with European legal requirements 

14. Some of these "needs" are addressed by the easyClear "dutyPaid" service which will allow the European consumer to declare the import and pay duty in advance. When the consumer has finished the easyClear calculator query he will be given the option to complete customs paperwork and pay this duty by completing an on-line declaration form and secure Card payment tool. The customer will be given an easyClear reference number that will act a duty paid reference for the shippers.  This will be included on the package docket.

15. easyClear will hold this payment in a trust account until the shipment arrives in the bonded warehouse of the international shipper/postal service, who will process the delivery as a duty paid commercial import under the easyClear deferment account reference. Only licensed carriers (DHL, Post Office) will have access to this service and the consumer will pay a fixed or percentage based handling charge in lieu of the carriers handling costs.

16. The Carrier can then deliver, duty paid without additional recourse to the consumer. At the same time, the European consumer will be offered guaranteed delivery and product quality through insurance against misrepresentation, faulty or damaged goods.

17. easyClear's "dutyPaid" service is due to be launched during the second quarter of 2000. It is likely to find great support from European customs authorities who face the nightmare of searching and classifying all personal imports and from Freight Forwarders and national postal authorities who will no longer need to act as revenue gatherers for European customs authorities. It should greatly assist US web businesses in developing relationships with European consumers.

The easyClear International Shopping Basket service

18. During the last quarter of 2000 easyClear will be launching its "International Shopping Basket" service to US vendors. This service comprehensively addresses some incompatibilities between the US and the European systems of consumption taxation and simplifies the bureaucratic requirements of US web businesses.

19. The United States does not have Value Added Tax but instead has a Sales Tax system. In the US, inter-state taxation policy has been shaped more in the courtroom, than by legislation.  In 1967, a key ruling in the United States Supreme Court determined that vendors “with no physical presence [in a particular state]” cannot be compelled to collect and remit the sales tax for the state where the transaction takes place. As a result of this and similar precedents, all states have now implemented a taxable vendors’ registration system. 

20. It is generally thought that the Internet serves as an electronic order taking service similar to mail order, with the physical goods delivered through traditional channels such as US Mail, UPS and FedEx. Taxability on these transactions is determined by the rules of nexus. Nexus exists for a seller if it has some sort of physical presence in a jurisdiction, such as a retail store, office, or warehouse. If the seller is determined to have nexus in the buyer’s jurisdiction, the purchase is subject to sales tax. For example, if a US resident orders an item from L.L.Bean on the web, the transaction would be taxable only in those locations where L.L.Bean has nexus, the same as if he had ordered something from its paper catalogue. 

21. But one of the most intensely debated questions on Internet taxation in the US is whether having a web site hosted within a taxing jurisdiction creates nexus for the seller. The Supreme Court decision says that nexus is created when a seller has a ‘physical presence’ in a location, or has an ‘agent’ of the company (such as a field sales rep or a contractor) conducting business in a location. Two questions have arisen as a result of the nature of business conducted over the Internet 

· does a web site hosted on a server create physical presence in the state in which the server resides? And, 

· can the ISP, which hosts a web site on its servers for a company, be deemed an agent of that company?

22. These kinds of problems in the US suggest that separate shopping baskets for domestic inter-state transactions involving US State Sales taxes and international transactions involving VAT are likely to be the most elegant solution for the management of Web sales. Such a solution could also ensure vendors' compliance with international data protection legislation. 

23. easyClear will offer to provide US vendors with a shopping basket service for use initially in their European consumer sales and subsequently in all their international consumer sales. The US Vendor will maintain its site and its domestic shopping basket as normal. However all its international transactions will be routed via an easyClear shopping basket which will be able to share and update information regarding the Vendor's stock position and will be able to place orders directly with the Vendor on behalf of the Vendor's international consumer customers.

24. In this embodiment of its protected technology (UK Patent Application Number: 9824984.0 currently being pursued as an International Patent through the Patent Co-operation Treaty) easyClear becomes a Web infrastructure seamlessly linked to the myriad of US vendor web sites providing them with a service which protects the Vendor from all the complexities of compliance with international consumer and data protection legislation and tax and duty management accounting. The easyClear international shopping basket will collect not just the duty and VAT (as in the easyClear "dutyPaid" service) but the full amount due inclusive of everything in a single credit card transaction, giving consumer warranties and protecting the citizen's personal data in full compliance with European data protection requirements. The easyClear service will provide:

· Precise quantification of all costs, including shipping and import duty

· Guaranteed delivery on agreed terms

· Protection against misrepresentation, fraud, faulty or poor quality goods

· Locally enforceable warranties on private imports

· A Clear returns policy

· EU consumer protection legislation rights 

Conclusion

If Europeans are looking to their governments and the European Union to make e-commerce as cosy as doing business in their own back yards, they will wait in vain. If they look to governments to create regulations that might hold back the competitive challenges that e-commerce could create, they might just as well seek highway speed limits to suit the horse and buggy.

easyClear is dedicated to fair free trade across the web, enabling business of all kinds to grow through building trusted relationships with consumers. Since easyClear, through its protected inventive system, is going to be able to offer a comprehensive solution to US vendors solving the problems of international tax collection, consumer warranties and data protection without requiring new treaties, conventions and laws the Commission should be able to recommend in its April 2000 report to Congress that:

· No additional laws need be passed by the US Congress to address international barriers to the sale of goods and services to non-US consumers by US web vendors.

· The US Department of Commerce should promote easyClear's solution to all US Web vendors as a means of enabling them to immediately double their market for goods and services and protect themselves from legitimate European government investigation.

· The "proportionate" application of European data protection compliance through easyClear in respect of international sale of U.S. goods and services removes the need for US federal data protection legislation in the field of international consumer sales.

25. There are implementations of the easyClear technology which protect consumer right and data protection rights in the sale of "dematerialised goods". Should national governments decide that duty and VAT are payable on international downloads of software and/or music the easyClear system will be able to manage the tax and duty gathering responsibilites. These highly confidential developments are set out in the full easyClear patent application and will be published at the end of 2000 once the easyClear patent has been granted. In view of the fact that all submissions to the Committee are available for immediate public inspection easyClear is unable, at this stage, to outline these implementations in this paper.

26. There are further implementations which protect e-commerce being misused for moneylaundering purposes. These highly confidential developments are set out in the full easyClear patent application and will be published at the end of 2000 once the easyClear patent has been granted. In view of the fact that all submissions to the Committee are available for immediate public inspection easyClear is unable at this stage to outline these implementations in this paper.

Alistair Kelman

Director

easyClear Limited

3 Bedford Square

London WC1B  3RA

E-mail: alistair@urgentmail.com
Web: www.easyclear.com
Questions and answers

1. Question: 
How have US companies like Amazon been able to trade in Europe up until now without falling foul of European consumer law and the European tax system?

easyClear Answer: 
Amazon is mainly selling books. In the UK, books incur no duty or VAT - a historic anomaly in the European Union  - and therefore the sales of books by Amazon into the UK do not require inspection by Customs and Excise and no further payments are necessary. In the rest of the European Union Amazon is not a major Web player although it has 80% of the U.S. online book market because it was"first to market". 

Question:
And music?

easyClear Answer: Music CDs incur duty and VAT when imported if the total value (including postage) is more than 22 euros (about £17) When  the postman delivers  to an European consumer he is supposed to collect duty and VAT on all parcels above this minimum. Sometimes, due to inefficiencies in the postal service and a lack of infrastructure to support cash collection by postmen, the package slips through duty and tax-free.At other times it does not. At the moment, owing to the low volumes involved this revenue loss is not a serious matter for European governments and is not being pursued. But as personal imports across the Web increase this will be a major concern for all governments. easyClear provides an immediate solution to this potential loss of revenue. 

2. Question:
Are Amazon (and other US companies like it) breaking European consumer laws?

easyClear Answer: 
Until the launch of EasyClear there was no reasonable way for non-European Web retailers to tell European consumers true price that they have to pay. As US sites are still primarily addressed at US consumers and Europe is a little behind the USA in Web usage for e-commerce, European trading standards organisations have focused on this topic . But after the progressive launch of the various easyClear products (the easyClear calculator, easyClear "dutyPaid" and the easyClear international shopping basket),  the existence of simple, effective method of protecting European consumers rights will mean that any US Web retailer failing to use easyClear's  products when accepting orders from European customers  will incur serious risks of investigation and prosecution by European trading standards authorities. US Web businesses will want to offer easyClear since it does not adversely affect their core business of selling to US consumers. easyClear allows US Web businesses to build good trusted relationships with their European shoppers. And a happy shopper is a repeat shopper. 

3. Question: 
What is special about EasyClear's privacy protection compared with the privacy codes being promoted in the United States by Truste and similar organisations?

EasyClear Answer: Truste and similar organisations are very good in raising standards and in providing some assurance to users. But they do not have any genuine sanctions against wrongdoers and their protection is only valid within the United States. easyClear, by contrast, provides effective international data protection for consumers enabling consumers to get redress through easyClear locally rather than trying to enforce their data protection rights in the foreign country against an unwilling vendor.

Question:  How does EasyClear do this?

easyClear Answer: 
easyClear has been designed to be a European data protection compliant company. It is registered under the UK Data Protection Act and has a board level director as its Data Protection Compliance Officer. Under its agreement with its vendors which allows them to use easyClear's services, the vendors give data protection rights to all consumer users of easyClear's services. easyClear enforces these consumer data protection rights on behalf of its Customers so that if any vendor infringes the customer’s rights it risks having its easyClear services withdrawn.

Question: Why would it matter so much if the easyClear service was withdrawn from a vendor?

easyClear Answer: 
Because the EasyClear service is protected by patent applications there is no alternative service available to a vendor. Without the easyClear service the  vendor cannot lawfully trade outside of the United States. So, effectively, easyClear can put the vendor out of business outside of the United States if it fails to protect a Customer's international data protection rights.

Question: 
Would easyClear really do such a thing - pull its service from a vendor just for breach of Data Protection legislation?

easyClear Answer: 
Yes, in extreme circumstances. But the threat of such an action would be likely to persuade the vendor to compensate a wronged Customer. And easyClear would aim to discuss any proposed withdrawal of service with European Data Protection Commissioners and US representatives to ensure that they agreed that any such action was "proportionate" to the wrong claimed to be suffered by the Customers.  Vendors are not going to be held to ransom by easyClear.

� Louise Kehoe in the Financial Times - September 9th 1998 
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