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TO: ADVISORY COMMISSION ON ELECTRONIC COMMERCE

Greetings, Ms. Jones and Gentlemen:

Please permit me to introduce myself; my name is Dawn Rivers Baker.  I am a citizen, novelist and home-based Internet magazine publisher.  In my capacity as a journalist, I have brought myself up to date on the issues and proceedings of the ACEC and am prepared, therefor, to comment on these issues myself.

To the extent that I do not engage in direct sales, do not charge for subscriptions to my Internet magazine and am thus not effected in any way by the most celebrated issue before the Commission, i.e., remote sales taxes, I feel I could conceivably make a case for myself as a somewhat objective observer.  I fully understand that the engine of government cannot operate without the fuel provided by the revenues it acquires through taxation.  I understand the concerns of remote sellers of all kinds, including Internet merchants, about the administrative and bureaucratic costs of tax collection compliance with the tax laws in some 7,600 different local jurisdictions.  And I understand the concerns of “Main Street” vendors who feel that they are being unfairly penalized by the de facto sales tax exemption enjoyed by remote sellers.

Given that I have acquainted myself with many of the various positions that have been presented to the Commission, I offer the following comments:

POSITION: Remote sellers should be required to collect sales taxes on behalf of the jurisdiction in which the seller’s customer lives.  Such taxes must then be remitted to that jurisdiction, accompanied by the appropriate reporting documentation.

There has already been, I think, enough commentary on the drastic inconvenience and expense involved in filing returns and paying taxes to the thousands of state and local jurisdictions that are authorized to levy taxes in this country.  My concern with this position, however, is less a function of either inconvenience or expense than a function of my profound respect for our Constitution, that wonderful document that is the oldest living of its kind in the world.  It is unconscionable, as well as civically incomprehensible, that any publicly elected official would imagine that they have a constitutional right to expect a business owner, who has no vote in their jurisdiction, to collect taxes on behalf of a distant governing body, in order to fund programs which will not benefit that business owner in the least.

I do not attempt to deny that many local jurisdictions rely heavily on sales taxes for their budgetary needs.  And it may be that, in theory, legally requiring the people who make those sales to collect those taxes on behalf of the state is both fair and cost effective.  In reality, what those local governments thus acquire is an army of unpaid state and local tax collectors.  That may not seem particularly unreasonable, when the seller in question has had the opportunity to vote on the tax or to vote for the legislators that approve the tax, and when the seller is also a citizen who benefits from the programs funded by the tax.

On the other hand, when a seller is forced, by laws enacted by legislators for whom he had no chance to vote, to act as unpaid civil servant for a distant jurisdiction in which the taxes he collects pay for services he will never enjoy, and when that seller is not only coerced in this fashion but is required to pay for the privilege (inasmuch as proper compliance with these requirements costs real money), one cannot help questioning the constitutional implications of such assumptions.  As unpalatable as it may sound, I fail to see the difference between such a legal requirement of remote sellers and the involuntary servitude that is prohibited by the Thirteenth Amendment of the Constitution.

POSITION:  Remote sellers should be required to collect sales taxes from all their customers, at the rate applicable in the jurisdiction in which their business is located, and must then report and remit those sales taxes locally, in the manner required by the jurisdiction in which their business is located.
While I understand that such a solution to this dilemma is attractive, in that it dispenses with the nexus requirements so vaguely ennunciated in the National Bellas Hess and the Quill Supreme Court decisions, it is just as unacceptable as the proposition above, and for much the same reason.  If it is unconstitutional to require sellers to collect taxes and remit them to jurisdictions in which they have no voting power and realize no benefits from the taxes they collect, surely any law that requires a purchaser to pay sales taxes to jurisdictions in which they neither vote nor benefit from government services can be no less so.

POSITION:  Remote sellers should be treated exactly the same way in which “Main Street” businesses are treated, and should not enjoy “elitist” tax treatment that gives them an unfair advantage over those “Main Street” businesses.  The government must intervene to ensure an even playing field.

Certainly, it is a legitimate assertion that governments should make every attempt to treat the various citizens over which they are granted authority as equally as possible.  However, I feel I must point out to the Commission that – as motherhood has taught me – equal treatment is not necessarily fair treatment.  While there will be certain family rules that apply to all children because those rules have to do with the lifestyle and/or values by which its leaders choose to live, no parent worthy of the name would profess to treat all their children exactly the same way.  Since they are all very different people, that would not be at all fair.

Similarly, while one can certainly understand the cry of “Main Street” businesses for fairness (although one wonders how much concern they would display for fairness if they were the ones benefitting from the current situation), one must also acknowledge that it does not make any sense for tax authorities to attempt to treat remote sellers precisely the same way in which those “Main Street” businesses are treated.  In fact, it is not even possible.  The Commonwealth of Pennsylvania cannot possibly treat me and my business in exactly the same way that they might treat another publication that is actually located in Pennsylvania – let us say, The Philadelphia Bulletin.  My business is in the neighboring State of New York; the Commonwealth of Pennsylvania does not have any of the authority over me and my business that would have been conferred upon it by virtue of my having the right to vote there.  It does not even have the authority to forbid me from doing business in Pennsylvania, thanks to the Commerce Clause in the Constitution.

In addition, I cannot help feeling that cries for fairness on the part of local retail merchants have less to do with fears of being unable to compete with e-commerce, and more to do with an entitlement mentality which seems to be everywhere in this culture at this time.  Merchants who are demanding an “even playing field” are frankly out of line.  The playing field is already quite even.  There is nothing to stop any local merchant from attempting to expand its market by putting together its own website.  I noticed, for example, that a representative from Seaman’s Furniture complained to the Commission that the nature of the item they sell – furniture – forbade them from being able to take advantage of the Internet to sell their goods, and it was on that basis that they felt they were being unfairly treated.  However, such considerations have not stopped businesses such as Furniture.com and IKEA.  Seaman’s made a business decision not to do what was necessary to sell on the Internet.  That is fine, that is their decision to make and no doubt they made a good decision in the face of their particular circumstances.  However, they do not then have the right to make demands of the government because they are unhappy with one facet of the consequences of that decision.  They are entirely free to change their minds at any time they feel they can no longer tolerate the sales they believe themselves to be losing.  It is not incumbent upon the government to fix their problem for them.

I hope that neither this Commission nor the United States Congress will be so intimidated by cries of such dreaded epithets as “favoritism” and “elitism” that they will be inspired to act in a way that is contrary to both the letter and the spirit of the Constitution they are sworn to uphold.

Again, I am aware that governments need tax revenues in order to function.  I am equally aware that, however much citizens may complain about those taxes, they would complain much louder if the services they have come to expect from their governments were unable to continue due to a lack of funding.  I do think that the advent of remote sales, first in the form of mail order and catalog sales and, later, of electronic commerce, has changed the nature of the contact between seller and purchaser to the extent that the matter of levying and collecting taxes on all purchases is becoming more complex than the revenues realized from those taxes justifies.  

Given the constitutional objections to requiring remote sellers to collect on behalf of either the seller’s or the purchaser’s jurisdictions, the local government would be required to institute its own tax collection agency for such purpose.  Such an extension of government bureaucracy is probably not practical for most localities.  In addition, it does not seem to me that it would be possible to enforce government tax collections on remote sales, which are by nature private acts, without violating the purchaser’s privacy.

Moreover, it becomes necessary to briefly examine the secondary purpose of levying taxes.  Of course, their main function is to raise revenues for the government.  But an additional function which taxation serves – indeed, which all forms of law serve – is to ennunciate, and to some extent, to manipulate the values and mores of a given society.  Certainly, it cannot be denied that governments have frequently used taxation in order to discourage certain kinds of activity (i.e., taxes on tobacco, alcohol, etc.) and to encourage other kinds of activity (tax breaks on mortgage interest, as well as those enjoyed by vigorously active businesses, etc.).

This is why it disturbs me to consider some of the criteria enumerated in various documentation produced by the Commission and its Subcommittees.  There is, I must tell you, considerable alarm and chagrin across the Internet at the notion that your work may produce a recommendation to Congress of a way in which to lay taxes not only on retail transactions involving tangible goods on the Internet, but also on sales of intangible goods and services, on Internet access and, almost frighteningly, on the transfer of information.

Are these activities that we, as a society, want to discourage?  If not, then why penalize them by taxing them?  In this instance, it looks from a distance as if the only thought in the minds of those who would impose such taxes is that the Internet looks like a big cash cow and, by golly, we ought to find a way to milk it!  Certainly, if the cost of Internet access is currently prohibitive enough at present to create a “digital divide,” what do you suppose the result would be if Congress upped the ante?

My webzine exists simply and solely to provide a service, in the form of information, to a community to which I belong – that of women who choose to stay at home to care for their children but who also, for one reason or another, choose to start their own home-based businesses.  We are, in my opinion, an important group of people making a crucial contribution, both economically and sociologically, to this nation and its culture.  My webzine is entirely free to its subscribers.  Am I to be taxed for performing this service, simply because in doing so, I am transferring information over the Internet?  From the point of view of societal mores, I fail to perceive the rationale of such a move.

I think that, in addition to Commissioner Dean Andal’s excellent proposal to further define and clarify the nexus language as it applies to Internet transactions, perhaps the time has come for state and local governments to seek to identify some other form of activity that can be reasonably taxed in order to raise the revenues they may be losing to remote sales.  Requiring remote sellers to act as unpaid labor to enforce distant laws in which they had no voice is unconstitutional, as is a requirement to force distant purchasers to pay sales taxes to jurisdictions in which they do not vote.  The Internet cannot be accurately referred to as a luxury, and taxed accordingly; it is crucial, in terms of commerce, of education, of scientific investigation and of international cooperation, that the Internet remain, above all else, accessible.  Perhaps, in twenty or fifty years, when 99% of the world’s population has found its way online, modestly taxing some forms of Internet activity will become a viable option.  For now, it seems likely to run counter to some of the stated objectives of our nation’s leadership and to produce needless headaches for all parties concerned.

Most moms let their babies learn to walk well before we make them wear shoes.

In closing, I would like to take this opportunity to commend the Commission for the extraordinary care it is taking to ensure that all the voices raised for consideration in this very complex issue are heard.  It is clear that that kind of even-handedness is not an easy task.  The fact that the Commission does not neglect that task is admirable.  The fact that the Commission is doing such a splendid job of it is, in my opinion, rather amazing.  Please accept my congratulations.

Thank you for this opportunity to submit my opinions to the Commission.

Sincerely,

Dawn Rivers Baker

Editor/Publisher
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