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     [1] The tax community has expended substantial effort attempting to develop

a workable system for taxing Internet commerce in an efficient and equitable

manner. One highly visible effort has been a joint business and government

working group, the National Tax Association's Electronic Commerce and

Telecommunications Taxation Committee. After diligent efforts, the committee has

been unable to reach solutions on which both the state and local government and

the business representatives can agree. During those discussions, the

participants on both sides of the table suggested that it would be necessary to

radically overhaul the sales and use tax systems to answer the legal and

reporting complexities presented by Internet commerce. However, a radical

overhaul of our existing sales and use tax systems may be too much to ask of

either government or business - - and it might be unnecessary. Most attempts to

solve the e-commerce taxation dilemma have started with an unquestioned

assumption that any tax on e-commerce must be destination-based. It is time to

question that assumption. An origin-based sales tax has been suggested as a

solution, but its problems were revenue shifting from consumption-oriented

states to producer-oriented states as well as how to handle "tax haven" states.

/1/ The intent of this paper is to advance consideration of the origin-based

system with respect to certain carefully defined transactions over the Internet.

The use of an origin-based sales tax coupled with an interstate tax compact

might provide the needed practical solution.

     [2] While there are good reasons for pure destination-state taxation when

viewed from a historical perspective, we believe the time has come to reexamine

this approach as applied to Internet commerce and to think "outside the box." In

our opinion, the origin- based concept is theoretically sound, easily fits

within existing state statutory frameworks, avoids the need for federal

intervention, and would be simple to comply with and administer. Sixty years

ago, an origin-based sales tax on an interstate sale may have been challenged

under the interstate Commerce Clause of the Constitution. /2/ However, in light

of the consistent progression of U.S. Supreme Court holdings, most recently

Oklahoma Tax Commission v. Jefferson Lines, 514 U.S. 175 (1995), there may no

longer be a bar to a sales tax imposed at the point of origin for sales of goods

and services sold for subsequent shipment out of state. /3/ An origin-based

sales tax is not discriminatory because it can be applied to all sales within a

state in a uniform and nondiscriminatory manner. By its very nature it tends to

level the playing field. There remains the question as to when a sale occurs

within the state. This may be answered in different ways for different types of

sales. For instance, sales of digital products and services may occur within the

state of origin once placed on the Internet, while sales of tangible property

may not be considered as occurring in the state of origin if mere possession for

interstate shipment by common carrier is taken within the state. In short,

utilization of an origin-based sales tax is worthy of consideration.

     [3] To understand why we think origin-state taxation of Internet sales

should be considered, it is only necessary to review three of the most

contentious problem areas presented by destination- state taxation. The first,

and perhaps most difficult, is determining the location of use. Historically,

use tax was easy to apply. An item of tangible property was purchased from out

of state and delivered to a location in the taxing state. While this will remain

the case for items of tangible property purchased through placement of orders

over the Internet, it is not true for services, intangible items, and

transmissions of digitized products and services over the Internet. Examples of

digitized items include software licensing, information services, data

processing, and electronic ticketing. Before the Internet, a company purchasing

a computer program would have had it shipped to its business location just like

any other item of tangible property even if the property was going to be used

all over the country. The first place of use was the first business location to

which it was delivered. Now, the same computer program may be simultaneously

downloaded to multiple and, often, unknown locations in different states. Which

state is entitled to first use tax? While an answer can be developed by mutual

agreement, we can rest assured it will be arbitrary.

     [4] The second major problem area presented by a destination- based tax is

the costs incurred to keep up with the various tax provisions of all the state

and local jurisdictions should nexus be extended to Internet sellers. Without

entering the fray as to how difficult it may be for business to keep up with the

various tax requirements, even with advanced computer programs, it will

undoubtedly create problems in determining the applicable state and local tax

rates and bases. Additionally, reporting to the various governmental

jurisdictions will add substantial business costs. /4/ These compliance issues

are particularly an issue for small start-up companies and Internet

entrepreneurs. /5/ The compliance issues can also raise significant consumer

privacy issues. /6/

     [5] Nexus issues are the third major problem area. While current law

protects most companies doing business exclusively over the Internet from the

collection and reporting requirements of the states, it is not a protection

without cost to business. Companies doing business over the Internet have to be

certain they do not step over nexus lines within a jurisdiction. This requires

continuous vigilance by company executives, legal departments, and outside legal

counsel. Furthermore, business opportunities are often lost for fear of

triggering collection and reporting requirements. Of course, from the states'

and local jurisdictions' point of view, the lack of nexus creates a potential

revenue black hole. Finally, because of the state of the law, endless nexus

issues will seemingly plague both business and government until resolved by

either Congress, the courts, or some type of interstate agreement. Because nexus

cases are highly fact- sensitive, it is risky to assume any broad guidance will

be forthcoming from the courts any time in the near future. /7/

     [6] To address those problems using destination-based taxation, the states

and local jurisdictions would have to dramatically change the way they impose

and collect sales and use taxes. Furthermore, in our opinion, it would likely

require congressional action to address the Commerce Clause nexus concerns of

the states. As is apparent from the duration of the ongoing studies and debates,

and the lack of progress in finding a solution, it is unlikely in the near

future that these major problems will be solved if a destination-based tax

continues to be a premise.

     [7] Would origin-based taxation solve these problems? While no solution is

perfect and each solution creates new issues, origin- based taxation would seem

to answer the major problems posed by a destination-based tax and would be

relatively easy for the states to implement. A seller would only be required to

collect tax based on the sales tax law imposed in the seller's location. This

would eliminate sellers' concerns over nexus uncertainties, analysis of whether

items were taxable or exempt in the various jurisdictions, privacy concerns, and

the costs of collection and remittance to hundreds, if not thousands of

jurisdictions. Effectively, the major concerns raised by a destination-based tax

would be answered by an origin-based sales tax.

     [8] If origin-based taxation was adopted by a state, must it apply to all

types of commerce over the Internet? The answer might well be "no." Indeed, the

solution of an origin-based sales tax could, and perhaps should, be narrowly

tailored to capture the revenue escaping tax because of the advent of the

Internet. Accordingly, our focus must bear on defining exactly what activities

are escaping taxation because of the Internet? From an economic perspective,

e-commerce activity can be divided into three categories: (1) access charges and

basic Web surfing, (2) the use of the Internet to transact traditional remote

mail- or phone-order sales, and (3) the sale of digitized products and services

over the Internet. The first category, access charges, can be viewed as nothing

more than a form of telecommunication and be taxed in tandem with existing

telecommunication sales. /8/ The second economic category, traditional remote

sales made via the Internet, poses no new questions that have not already been

analyzed and addressed by the courts (see Bellas Hess, Quill, etc.). While

recognizing that making remote purchases over the Internet rather than over the

phone or through the mail may heighten fiscal concerns for the states and local

jurisdictions related to remote sales, sales orders placed via the Internet

itself do not inject any new tax theory problems other than adding to the

continuation of the already existing remote-seller nexus considerations. If the

Internet "problems" are used as the political vehicle to address the

remote-seller nexus issues, it is very possible that no progress will be made.

By leaving the remote sales issue to be resolved independently within the

well-discussed parameters of Quill and Bellas Hess, the problems surrounding

nontraditional sales posed by the advent of the Internet could be more easily

answered.

     [9] The final economic category of Internet activity involves sales of

digitized products and services sold over the Internet. This activity does in

fact raise new tax issues that can be attributable directly to the advent of the

Internet. It is this latter dragon the Internet debate should seek to slay.

     [10] But first, before recommending any radical solutions and new

compliance costs, let us review how much revenue is really at stake involving

sales of digitized products and services directly over the Internet. Much of the

perceived revenue loss might not even exist because (1) it is likely that the

sale of digitized items provided over the Internet is only a small piece of the

total Internet activity, (2) many of those sales are business-to-business in

which the appropriate destination-state use taxes are captured because the

businesses are registered in the destination state, /9/ (3) substantial sales of

digitized products are already exempt from tax, e.g., digitized nontaxable

publications and reports, and, (4) most digitized products are viewed as

nontaxable services or intangibles and thereby may already be excluded from a

state's sales tax base. /10/ Thus, intuitively it appears that the revenue loss

from the sale of digitized products is actually limited to a small portion of

Internet activity, which is itself a small, albeit growing, piece of our overall

commerce. In short, the sky on state revenue is not falling just yet if at all.

See The White Paper on Cyberspace issued by the Interactive Services Association

Task Force (1997). /11/

     [11] So, efforts to overly complicate our existing destination- based tax

system simply to capture one potentially small area of revenue escaping taxation

is tantamount to shooting a mouse with an elephant gun. That is to say, is a

radical overhaul of the entire destination-state sales tax really needed? The

destination-state solutions offered to date appear to inject complications, and

perhaps federal interventions, well in excess of the benefits to be derived by

either side in the controversy. And, not to be forgotten, a destination-state

solution as applied to international Internet transactions might complicate

efforts to harmonize the tax systems in other countries. /12/ While

international sales of tangible personal property have not really presented

unworkable tax harmonization issues, digitized international sales over the

Internet are sure to raise tax issues and difficulties if the state sales tax on

such sales remains destination-based on the U.S. side, but the European value

added tax (VAT) becomes origin-based.

     [12] A possible solution: why not just adjust sales tax statutes to provide

an origin-based tax in the case of certain defined sales of digitized products

and services provided over the Internet? Of course, if the origin-state system

works, it might be a candidate for expansion to cover, for example, traditional

remote sales, or, at the extreme, all transactions. /13/ But for now, it is

worth considering an origin-based system limited in application to the sale of

digitized products and services as defined under the origin state's law.

     [13] But what about fairness and tax equity?

     [14] One of the basic premises of destination-based taxation is that the

state in which the consumption occurs should rightfully receive the economic

benefit of the tax. This is practically a litany within the tax community, but

is it so? If this basic premise is examined, clay footings might be found on the

edifice. For instance, if the premise is really true, why should any state

impose a sales tax on an item leaving the state if the only use within the state

of origin is the transportation of the item by the purchaser? Virtually all

states define taking possession as a taxable incidence rather than waiting to

impose the tax when the property is put to its intended use. Clearly, an

individual purchasing an item for use in another state and doing no more than

transporting it to that state has not really put the item to its intended use.

Yet, no one questions the imposition of the sales tax. Furthermore, if an item

is purchased in another state and sales tax is paid in the state of origin,

virtually every state allows a credit for the sales tax paid even though actual

consumption occurs in the destination state. This follows through to use tax

imposition in successive states where an item is used. However, the true premise

behind a use tax in the destination state actually has very little to do with

consumption. Rather, the purpose is to protect in-state vendors. It really

matters very little where an item is actually consumed. What is important to the

states is that their vendors not be put at a competitive disadvantage by

out-of-state sellers and that their sales tax base not be diminished. /14/

     [15] Granted, a destination-based tax perhaps comes closest to protecting

in-state vendors and state tax bases, but origin-based taxation would have the

same basic effect if adopted globally. Because it is unlikely the tax rate in

the state of origin will be identical to the rate in the state of destination,

vendors in the destination state could either benefit or not depending on the

comparable tax rate in the state of origin. However, as things now stand,

in-state vendors are at 100 percent disadvantage because many Internet sales

companies are not required to collect tax in the state of destination.

     [16] But what about theory?

     [17] Is an origin-based tax theoretically radical? The answer is "no." Not

only is it theoretically sound, but arguably its foundations are already

statutorily in place in many states. For example, Texas employs an origin-based

sales tax at the local level. Section 321.203, Tex. Tax Code, reads as follows:

     "a sale is consummated as provided by this section regardless of

     the place where the transfer of title or possession occurs....

          (b) if the retailer has only one place of business, the

     sale is consummated at that place of business

          (c) if the retailer has more than one place of business,

     then it is the place of business from which the product is

     shipped."

The Texas municipal sales and use tax is statutorily imposed at the

location of the retailer. It is not F.O.B., risk-of-loss, or

delivery-centered. Perhaps, this local sales and use tax could

provide a model for origin-based taxes levied at the state level, at

least for Internet sales of digitized products and services.

     [18] Texas local municipal sales tax statutes specifically adopt an

origin-based sales tax for all transactions. Although the Texas origin-based

local tax system essentially involves intrastate activity, its logic can easily

be extended to cover interstate transactions. In fact, it can be strongly argued

that the state sales taxes in most states already begin with a point-of-origin

sales tax, then default to the destination state in the case of interstate

sales. Because of earlier real or perceived constitutional limitations and

economic considerations, most states include within their sales tax a provision

exempting items shipped or delivered outside the state. For example, California

places its sales tax on the seller at the point of origin of the transaction,

that is, the point at which either title or possession transfers from the

seller. However, California Revenue and Taxation Code section 6396 specifically

exempts sales for shipment out of state on a common carrier or in the retailer's

vehicle. What would happen if the California Legislature were to unilaterally

repeal section 6396? California would effectively revert to a totally

origin-based tax. Rather than lay claim to sales tax on the in-state

transaction, California, of its own choice, defers to the destination state to

lay claim to the tax revenue by virtue of the destination state's compensating

use tax. Texas law, as well as other states' laws, does likewise. See Texas

section 151.330. And, going even one step further, it can be argued that states

that tax digitized Internet "services" are already entitled to apply sales tax

at the point of origin because the statutes that exempt sales shipped out of

state on common carriers are usually limited to sales of tangible personal

property and do not specifically address sales of services shipped out of state.

/15/

     [19] Digitized products are intrinsically different from tangible personal

property. While risk of loss and title are critical in traditional sales of

tangible personal property, consider whether the concept of title and risk of

loss really apply in the case of instantaneous electronic transfers. We think a

reasonable case can be made in the case of digitized products and services that

the traditional concepts of title and risk of loss are just not applicable, and

the sale can simply be defined as occurring when the digitized product or

service is placed into common carriage over the telephone lines. /16/ It is

permissible for states to draw definitional distinctions between digitized sales

and sales of tangible personal property. State legislatures are given wide

latitude in defining the terms and nature of their tax systems, and the Supreme

Court usually defers to the state's interpretation of the nature and incidence

of the tax. /17/

     [20] From business's point of view, origin-based taxation solves most of

the problems that are encountered in collecting and remitting taxes in multiple

jurisdictions. But, how might the states and local jurisdictions react to such a

proposal? Absent any additions to the proposal, many states will view it as

creating "have" and "have not" states. Those states which have more vendors

selling from their states than selling into their states would be net winners.

Also, there would be five tax haven states that do not impose a sales tax.

Indeed, there can be tax haven countries.

     [21] With regard to the "have" and "have not" revenue issue, keep in mind

that the revenue associated with digitized sales over the Internet is likely to

be fairly small. Even so, the problem could be addressed by an interstate

compact, either on all Internet commerce or just on the sale of digital products

and services. And, it is important to note that such a compact would not need

federal intervention. In the past, state and local governments have vehemently

objected to "federal intervention" in state tax matters.

     [22] Under an interstate compact, the member states could agree to share

their revenues on the sales of such commerce based on a formula to be developed

by the states. If the compact only addressed digital products and services

provided over the Internet, such revenue sharing might not depend on the tax

base or rate imposed on such items in the member states but on some broader

definition because rates and bases on digital products may be too varied. Tax

haven states that do not impose a sales or similar tax probably should be

excluded from the compact.

     [23] Interstate compacts are not unusual. There is precedence for compacts

of this type without congressional action, e.g. IFTA prior to 1991 and the

Multistate Tax Compact. /18/ Should a compact approach be used, it could

accomplish two purposes. First, it could provide protection for companies paying

tax in the state of origin from impositions in other states. This assumes that

such a compact would include such protection for businesses located in compact

member states. Second, by providing such protection, it would encourage

companies to locate in compact states rather than noncompact states because

nexus issues would remain concerns for businesses in nonmember states.

     [24] With regard to tax haven states, there is no question that some

sellers might establish themselves in such states to avoid tax. But the same can

be said of countries that currently do not tax Internet sales. Why should the

fact that some states choose to be tax-free affect the final decision any more

than the fact that some foreign countries are tax-free? Furthermore, Internet

commerce is in its early childhood. As it grows and expands into every element

of our lives, the presence of tax haven states will become less important

because most businesses do not decide where to locate based on taxes alone.

     [25] In order to make this an effective answer for both business and

government, basic rules would have to be hammered out. The first issue would be

to define the state of origin. For instance, it might have to be defined in such

a way that merely routing sales through a safe-harbor state would not result in

that safe-harbor state being considered the state of origin. This might be

accomplished by adopting a cost of performance test similar to those adopted for

sourcing certain sales of services for state income tax purposes. In dealing

with the issue of tax havens, a provision might be included in the compact that

would allow a business located in a tax haven to elect to route its sales

through a compact state imposing a tax on digital products in return for the

protection offered by the compact. Also, definitions of digitized products and

services would need to be developed.

     [26] We hope these suggestions may advance the ball a little further -- an

origin-based system limited to sales of digitized products just might be the

ticket. /19/ We believe the origin-based concept is worthy of consideration and

it, or variations on the origin-based concept, may provide a practical solution

to a problem that has proven so vexing for so many. Such a solution is already

in place in theory and well within the framework of existing statutes. It

respects states' rights, avoids the need for federal intervention, and is simple

to administer for both the states and the business communities. In particular,

it places small start-up companies on an equal footing with large multinational

companies for purposes of sales tax reporting and compliance by virtue of the

fact that nexus complexities are avoided. Finally, our current sales and use tax

laws work as applied to traditional sales. If the Internet tax issues are

resolved through an origin-based sales tax limited to digital products and

services, radical and far-reaching changes to the entire sales tax systems that

have long proved to be stable, defined, and productive for business and tax

administrations alike can be avoided. The advent of the Internet clearly caused

us to hit a bump in the road. But the sales and use tax wheel that has served us

well for decades might not be broken -- it just might need a little alignment.

                              FOOTNOTES

     /1/ Ryan and Miethke, "The Seller-State Option: Solving the Electronic

Commerce Dilemma," State Tax Notes, Oct 5, 1998, p. 881; 98 STN 192-23(Document

link: State Tax Today); or Doc 98-29684 (12 pages). Also see Angstreich, Fisher,

Miethke, "Jefferson Lines as the Ticket to Cyberspace? A Proposal for the

Taxation of Electronic Commerce Services," State Tax Notes, Jun 22, 1998, p.

1993; 98 STN 119-21(Document link: State Tax Today); or Doc 98-19879 (4 pages).

We elect to use the phrase "origin-based tax" to emphasize the focus on the

origin of the sale. The phrase "seller-state option" as used in the above

articles might imply reference to the separate but related issue of who has the

ultimate burden of the tax imposed. See Oklahoma Tax Commission v. Jefferson

Lines, 514 U.S. 175 (1995), for discussion distinguishing between the burden of

a gross receipts tax and a sales tax (for the full text of the ruling, see 95

STN 64- 218). While the Jefferson Lines discussion on this distinction is

instructive, we do not believe that issue has yet been fully addressed by the

Supreme Court given the sub-issues raised in distinguishing a gross receipts tax

from a sales tax. See also Goldberg v. Sweet, 488 U.S. 252 (1989).

     /2/ In Henneford v. Silas Mason, 300 U.S. 577 (1937), the Court alluded to,

but did not address, the question of a sales tax levied by the origin state

pre-interstate-shipment: "A tax upon a use so closely connected with delivery as

to be in substance a part thereof might be subject to the same objections that

would be applicable to a tax upon the sale itself."

     /3/ Jefferson Lines dealt with the sale of services. Arguably, there

remains an issue of whether the Commerce Clause would treat the sale of tangible

personal property within the same parameters of a sale of services. Jefferson

Lines contains a very good discussion on the commerce clause's historical trend

away from "old formalism" beginning with Western Live Stock v. Bureau of

Revenue, 303 U.S. 250 (1938) and leading to the current internal and external

consistency tests under which a sales tax levied on the buyer at point of origin

of a service is clearly permissible. Although we are unaware of any Court

decisions on point with regard to sales of tangible personal property, there are

definite inferences that such a sales tax at the point of origin is likewise

permissible. See McLeod v. Dilworth, 322 U.S. 327 (1944), and D.H. Holmes v.

McNamara, 486 U.S. 24 (1988), wherein in reviewing the imposition of use tax

obligations the Court noted that there were no sales taxes paid in the state

from which the seller shipped the goods. Does this indicate the courts would be

of the opinion that the state of origin of the shipment could impose the sales

tax on the transactions at issue? Perhaps, yes. Also see the Dissent in

McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 33 (1940), in which Chief

Justice Hughes reasoned, "If New York can tax the delivery, Pennsylvania can tax

the shipment...." [McGoldrick was decided prior to decisions in which the

critical significance of a use tax credit to avert multiple taxation is

discussed.] Similarly, the Court in Quill Corp. v. North Dakota, 504 U.S. 298

(1992), noted, Western Livestock v. Bureau of Revenue (303 U.S. 250, 1938) and

subsequent decisions rejected this formal, categorical analysis and adopted a

"multiple-taxation doctrine" that focused not on whether the tax was a "direct"

or "indirect" [burden on interstate commerce] but rather on whether a tax

subjected intestate commerce to a risk of multiple taxation." Also see the

reasoning in Complete Auto Transit v. Brady, 430 U.S. 274 (1977) and

Commonwealth Edison Co. v. Montana, 453 U.S. 609 (1981). The Court's recent

analogy of sales of services to sales of tangible personal property and its

application of the internal and external consistency tests in Jefferson Lines

lends strong support to the assertion that a sales tax on sales of tangible

personal property at the point of origin would not violate the Commerce Clause.

     /4/ In addressing the area of remote mail-order sales and the burdens faced

by businesses, the Court in National Bellas Hess v. DOR of Illinois, 386 U.S.

753 (1967) noted, "The many variations in rates of tax, in allowable exemptions,

and in administrative record keeping requirements could entangle National's

interstate business in a virtual welter of complicated obligations to local

jurisdictions with not legitimate claim to impose a fair share of the cost of

the local government."

     /5/ If a broader Internet policy of the federal government is to advance

commerce and entrepreneurship using the Internet as a tool, any solution must

keep in mind compliance problems for the small entrepreneur. Small companies

often lack expertise and are rarely in a position to weather the consequences of

being wrong about whether or not to collect sales tax. An assessment of three

years' of back use taxes plus penalty and interest can easily offset a year's

worth of earned income.

     /6/ See for example, "Intel Rushes to Modify User-Identification Chip,"

Wall Street Journal, Jan 26, 1999, p. B7, which reports that privacy issues have

become a significant issue with regard to the release of user identification

chips.

     /7/ As noted by Ryan and Miethke, supra footnote 1, the issue of nexus

invokes a review of Commerce Clause limitations and also a separate review under

the Due Process Clause standards. The Court again recognized the "quagmire" of

decisions in the developing Commerce Clause area and it has invited Congress to

intervene (see Quill citing Northwestern States Portland Cement v. Minnesota,

358 U.S. 450 (1959)). However, there would still simmer the undeveloped law of

nexus under the Due Process Clause as applied to taxation of Internet activity.

     /8/ See for example, Tennessee Department of Revenue Letter Ruling 97-54

(1997), which treats and taxes Internet access charges like a telecommunication

charge.

     /9/ In Texas, approximately 50 percent of the sales and use taxes collected

by the comptroller of public accounts are paid by businesses on items purchased

for their own use. The businesses either pay tax to their suppliers or accrue

the tax and pay it directly to the state.

     /10/ We have not attempted here to define whether the phrase "digitized

products and services" should encompass tangible personal property, services,

and intangibles. But, there is good argument that all the digitized sales over

the Internet are of services or intangibles and that none constitute tangible

personal property. For example, while a digitized CD and a plastic CD may

deliver the same music, they might be significantly different in the equipment

needed to play the music, ability and method of transport, and ability to copy,

alter, modify, or update. A position that these two CD products must be viewed

as equivalent for equity sake should not be taken as a policy given. Whether

sales of digitized products are defined as sales of tangible personal property

or services or intangibles is a matter of definition and interpretation. But, we

note that state legislatures are given latitude in defining the nature, object,

and incidence of a tax. See footnote 16 infra.

     /11/ This white paper appeared in State Tax Notes, Jan 20, 1997, p. 209; at

97 STN 14-44; and at Doc 97-1680 (13 pages). See also "The Sky Is Not Falling:

Why State and Local Revenues Were Not Significantly Impacted by the Internet in

1998," by Robert J. Cline and Thomas S. Neubig, State Tax Notes, Jul 5, 1999, p.

43; 1999 STT 128-11(Document link: State Tax Today); or Doc 1999-22898 (9

original pages).)

     /12/ The European Community is actively working to transform the VAT to an

origin-based system.

     /13/ Again, see footnotes 3 and 10 concerning the sale of tangible personal

property as opposed to the sale of services within the Commerce Clause holdings.

However, Commerce Clause issues, if any, might be avoided by simply defining the

sale of digitized products as a service.

     /14/ Henneford v. Silas Mason, 300 U.S. 577 (1937); Southern Pacific v.

Gallagher, 306 U.S. 167 (1938); Nelson v. Sears Roebuck, 312 U.S. 359 (1941);

National Geographic Society v. California Board of Equalization, 430 U.S. 551

(1977). The focus of the fair burden test has been on whether the in-state and

out-of-state purchasers are subject to tax, but it is not necessarily true that

the tax revenue from the out-of-state purchase must go to the coffers of the

destination state to meet a fair-burden test.

     /15/ Compare, for example, Texas Tax Code section 151.330 with California

Revenue and Taxation Code section 6396.

     /16/ If those traditional concepts are applied to digitized sales over the

Internet, the analysis must then digress into F.O.B. and title concepts not yet

matured in the areas of intangibles and telecommunications. That is to say that

while one could analogize a telecommunications common carriage to a trucking

common carriage, such an analogy seems unnecessary and unproductive. For

example, does it matter who pays for the access line and does it matter if the

line is a private line, leased line, or open access line, and more importantly,

how do you practically keep track of such information for tax purposes? However,

see Tennessee DOR Letter Ruling 96-13, in which something of an effort is made

to apply traditional concepts with respect to telecommunications and access

charges.

     /17/ Henneford v. Silas Mason ("Legislature has a wide range of choice in

classifying and limiting the subject of the taxation."); also Scripto Inc. v.

Carson, 362 U.S. 207 (1960). United Airlines v. Mahin, 410 U.S. 623 (1973),

Moorman Manufacturing v. Bair, 437 U.S. 267 (1978).

     /18/ Following the Willis report in 1964, business representatives and

state representatives formed the Multistate Tax Compact to forestall federal

legislation in the state sales tax arena. It is only relatively recently that

both business and governments have looked to the federal government as the

arbiter of last resort and pushed legislation to resolve significant problems.

     /19/ Angstreich, Fisher, and Miethke, "Jefferson Lines as the Ticket to

Cyberspace?" State Tax Notes, supra footnote 1.
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