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In addition to this summary, I have filed with the Commission staff a paper entitled Exploding Nexus Myths - Why Current Constitutional Standards Are Fair And Serve The National Interest.  Perhaps the greatest myth is the way in which the phenomenon of electronic commerce has been distorted by many leaders in state and local government.  They portray e-commerce as a problem, because it supposedly escapes taxation and, therefore, poses a threat to the states fiscal stability.  This is an odd and dangerous starting point for any discussion of tax policy relating to the Internet.

The reality is that information technology and electronic commerce are the driving force behind the largest and longest economic boom in this countrys history.  That boom has resulted in a rising tide which has raised all ships, including state tax revenues.  With state budgets enjoying unprecedented surpluses, it is troubling that state and local government leaders are urging on this Commission tax initiatives which may kill (or at least wound) the goose that laid the golden egg.  The Internet has thrived, in part, because it has not been hampered by excessive government interference and taxation.  This Commission should approach with great caution any proposal to burden electronic commerce with a complex and confusing array of tax obligations.

A few exploding myths should be mentioned in summary:

 There is no uneven playing field between interstate and local merchants.  In almost all cases, the shipping and handling charge imposed by remote sellers exceeds the amount of sales tax charged by local merchants.

 The Internet does not spell the end of Main Street merchants.  To the contrary, the Internet has proven to be a highway for many small businesses which leads them to a national, and international, marketplace they never before could have imagined reaching.  It increases their competitiveness and prospects for survival.  Of course, if they have to collect and remit use taxes for thousands of jurisdictions, this new highway will effectively be closed to them.

 Sales tax collection for interstate sellers would be no easy exercise.  There are over 7,000 different sales/use tax jurisdictions in the United States.  This results in hundreds of different rates, exemptions, filing requirements, audits and appeal procedures.

 Use tax remittance would be difficult and confusing for consumers.  Many mail order buyers (especially the elderly and the poor) pay for their purchases by check.  They would have to self-compute the applicable tax, and also determine which items are taxable and which are exempt.  Moreover, for gift purchases, they would have to make those determinations for each jurisdiction where the gift recipient is located.  Filling out a catalog order form would become like filing an IRS 1040.

 Current constitutional standards are well-established and provide both industry and state revenue departments with clear rules (the Supreme Court in Quill described it as a bright line) in determining when a company must collect state taxes; and all retailers, including catalog companies and electronic merchants, collect tax where they have nexus.  A change in those standards is likely to muddy the waters of tax compliance.

 Out-of-state retailers place no demand on state and local resources such as fire and police protection, free education for children of employees, job training programs and subsidized business loans.  Yet the expense of use tax collection and remittance would be greater for remote sellers than it is for local merchants who benefit from such government services.

 There are other means by which states can collect use taxes directly from their citizens, if they choose to do so.  For example, the State of Maine income tax return provides a space for reporting out-of-state purchases which have not been taxed.  If a taxpayer prefers not to itemize his purchases (or fails to do so), a reasonable default formula is used.  Not only is this collection mechanism efficient, but tax fraud can easily be discovered upon audit by examining a taxpayers credit card statements and check register.

 There are important international trade implications associated with expanding the duty to collect state taxes.  Congress may be able to legislate over American companies, but it has almost no control over the actions of their foreign competitors.  Electronic commerce, especially in regard to digital products and services, is borderless and instantaneous.  By imposing new tax burdens on American companies engaged in electronic commerce, Congress could inadvertently drive those businesses offshore or benefit their overseas competition.

Americas predominance in electronic commerce has served the economy, citizens and states of this nation well.  The myriad of state and local sales/use tax laws was not designed for an electronic commerce environment. It would be grave error to impose this antiquated tax system on such a new and vibrant medium of trade.

