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Ms. Heather Rosenker

Advisory Commission on Electronic Commerce

3401 North Fairfax Drive

Arlington, VA  22201-4498

Dear Heather:


As you know, The Progress & Freedom Foundation is a member of the E-Freedom coalition, and fully supports the ideas presented to the Advisory Commission on Electronic Commerce by the E-Freedom Coalition under separate cover.


In addition to those proposals, however, the Foundation respectfully submits the attached letter to Governor Gilmore as a proposal for consideration by the full commission.  As the letter suggests, we believe that, to the extent state and local governments have concerns about the potentially discriminatory effects of taxes levied on local sales but not those made in the absence of nexus, they might remedy these concerns by removing products traded heavily on a non-nexus basis from their sales tax bases.


We believe the Commission's report should include this idea in order to make clear that there are ways to address concerns about discrimination without taxing all non-nexus sales.


Thank you for your consideration of these ideas.









Sincerely,









Jeffrey A. Eisenach

President

Enclosure









September 30, 1999

The Honorable James S. Gilmore, III

Chairman

Advisory Commission on Electronic Commerce

3401 North Fairfax Dr.

Arlington, VA  22201

Dear Governor Gilmore:


Thank you for the opportunity to appear earlier this month before the Advisory Commission on Electronic Commerce.  As you could tell, the research we are doing on telecommunications taxation here at The Progress & Freedom Foundation is leading us to feel strongly that these taxes are far more harmful to the economy, and especially to low income and rural families, than has previously been recognized.  I hope we will have the opportunity to continue sharing our results with you as our research on this topic moves forward.


I am writing today, however, to follow up on our conversation on another topic:  Sales taxes as they apply to shipments of out of state goods.   While this was not the subject of my testimony, it is an issue we have studied here at PFF and where we believe we may have come up with a possible solution.  When I mentioned this during our conversation following the meeting, you asked me to reduce the idea to paper and forward it to you personally.  Hence this letter.


Obviously, there is no "perfect" solution to the sales tax problem.  A reasonable compromise, however, would be to eliminate from the sales tax base those products for which interstate (i.e. non-nexus) sales are a significant part of the total.  In other words, each state would set some reasonable threshold of non-nexus sales that would trigger the removal from the tax base of any product that exceeded that threshold.  For example, if non-nexus sales of personal computers in a given state exceeded (say) 10 percent of total PC sales in that state, PCs (and only PCs) would be exempted from the sales tax in that state (and only that state).


In favor of this compromise I would offer the following arguments:

· It deals with the "discrimination" issue in a reasonable way.  As long as non-nexus sales of a particular good remain a de minimus part of the market, discrimination can be tolerated (as it is today).  When such sales reach a level where they might cause non-negligible harm to "brick and mortar" retailers, the playing field is automatically leveled.

· It is a "less tax" solution, not a "more tax" solution.  It avoids ever imposing sales taxes on Internet or other non-nexus sales.

· At the same time, it ensures that state and local governments will not suffer any sudden or dramatic drops in sales tax revenues.  Goods would be removed from the tax base one by one, not all at once.  And since many (probably most) goods will never be sold "on-line" to any significant degree, it leaves most of the current tax base in place for as long as the states choose to maintain excise taxes.


How difficult would this alternative be to administer?  While I think there would be some disagreement about whether a particular product had crossed the threshold, this could be addressed by putting the burden of proof on those who would remove the tax (presumably the brick and mortar sellers), who would have to demonstrate that they were being harmed by out of state sales.  (A demonstration that the threshold had been crossed would serve as prima facie proof of harm.)  Further, it should be stipulated that, once a good has been removed from the excise tax base,  it stays out forever -- no bouncing back and forth as in-state sales fluctuate relative to out-of-state sales.


As we have discussed on more than one occasion, this issue is a difficult one both substantively and politically.  I hope the idea outlined here is helpful to your efforts to find a sensible and acceptable solution.


With all best regards,









Sincerely,









Jeffrey A. Eisenach









President

