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December 10, 1999

Dear Commissioners:

The United States Telecom Association (USTA) -- representing 1,200 local telephone companies nationwide -- commends the Advisory Commission on Electronic Commerce (ACEC) for its deliberate and studied undertaking of the many issues central to the Internet Tax Freedom Act (ITFA).  Realizing the importance the Internet plays in the vitality and growth of our nation, Congress properly saw the threat of rampant taxation to the Internet’s development. Along these lines, USTA respectfully requests that the ACEC formally adopt those telecommunications-related proposals that: 

· Reasonably and fairly simplify state and local telecommunications taxation; 
· Phase-out the discriminatory taxation of telecommunications services and property;
· Repeal the 3% Federal Telephone Excise Tax; and 
· Insure that states and localities manage their rights-of-way in a manner that more fairly comports with the pro-competitive goals of the Telecommunications Act of 1996 (the ’96 Act).   

In studying Internet taxation matters, the ACEC was instructed to examine the “ways to simplify Federal and State and local taxes imposed on the provision of telecommunications services.”  Currently, a telecommunications provider who serves customers nationwide could be faced with over 300 separate state and local taxes applied to over 680 tax bases, forcing that provider to potentially file more than 55,000 tax returns (as compared with approximately 7,200 for the sellers of goods).   

Not only is this system exceedingly complex and unmanageable, it is also discriminatory.  Transactional taxes for telecommunications services are on average three-times higher than those for general businesses.  Additionally, higher telecommunications property tax assessment ratios have generally resulted in higher overall tax assessments for telecommunications firms vis-à-vis those applied to general businesses.   

The present system of state and local tax administration only perpetuates these evils. Unfortunately, if left unchanged, excessive, administratively burdensome and discriminatory telecommunications taxes will continue to thwart the full development of the Internet.    

For more than 90% of America, USTA’s member companies provide the essential first and last mile needed to access the Internet -- the local “loop” (e.g., the copper telephone lines and/or fiber-optic lines running into every residence and business in the United States).  It is this infrastructure, nurtured in large measure by over one hundred years of investment in the public switched network, that has facilitated the furious growth of the Internet and the many promises it holds. 

Much of this growth can also be traced to the passage of ’96 Act, a landmark piece of legislation designed to promote competition in America’s telecommunications markets.  Nearly four years after the Act was signed, markets that were once typified by monopolies no longer exist.  Competition, in all segments of the telecommunications marketplace, now thrives.  Consequently, the Internet has come into its own as a fast, effective and reliable means by which to communicate with others.

Be that as it may, a strange paradox now has taken hold.  Although telecommunications competition is in full bloom, the “old” state and local taxation practices remain.  The majority of these systems rely on an outdated assumption -- in return for state-sanctioned, exclusive telecommunications franchises, telephone utilities shall be taxed differently (e.g., special occupation and/or license taxes, franchise and other discriminatory property taxes) than those of non-utility businesses.  From a business-equity standpoint, this assumption is no longer supportable.  

Perhaps more importantly, in a competitive environment -- where consumers can choose from a variety of different providers, service offerings and pricing options -- higher taxes make services delivered by companies such as USTA’s members less attractive, uncompetitive.  Tax policy should not direct the outcome of these markets, arbitrarily skewing the choice of providers to those with fewer and/or non-existent tax burdens.  From an industry-equity standpoint, this is especially insupportable.       

USTA believes the current state and local tax system is virtually unworkable.  As such, USTA urges the ACEC to seriously consider, and ultimately recommend, the tax simplification and anti-discrimination proposals submitted by the “Coalition of Communications Companies” (Communications Coalition) to the ACEC on November 15, 1999.

The Communications Coalition proposal provides two “real-world” options for states to follow in simplifying their tax systems.  Some of these positive tax simplification concepts include: one state transaction tax per state; uniform state and local tax bases; single tax returns and state distribution of revenues; unified state audits; nationwide uniform sourcing; and nationwide uniform definitions.  Additionally, the Communications Coalition proposal also calls for the elimination of discriminatory tax treatment of telecommunications providers.  For industries emerging out of decades of heavy federal and state regulation, elimination of tax discrimination is not unprecedented.   Toward that end, the proposal advocates for the gradual phase-out of industry-specific and higher transaction tax rates; property tax reform; and equal treatment and/or exemptions for business inputs.  

In total, the Communications Coalition plan is a reasonable, do-able alternative that would simplify state and local tax systems, while at the same time making the local telephone industry’s tax burden less discriminatory.  Accordingly, the ACEC should recommend these proposals in its final report to Congress.     

Although not emphasized in the Communications Coalition filing, two other ideas submitted to the ACEC also stand out.  The first is the repeal of the 3% Federal Telephone Excise Tax that is imposed on the consumer.  This tax, established 100 years ago, is anachronistic; its purpose long-since over.  Not only is it extremely regressive, but it also adds unnecessarily to the cost of telecommunications services, keeping price-conscious consumers away from those services (and, ultimately, access to the Internet) that are subject to the tax.  As such, the ACEC should recommend that this tax be repealed.

The second idea concerns the growing practice of states and localities using the management of their rights-of-way as a revenue-generating vehicle.  When Congress passed the ’96 Act, it crafted new Section 253 to limit this practice, not expand it.  Not unsympathetic to the many legitimate interests in “policing” the rights-of-way, USTA believes that states and localities should receive “fair and reasonable compensation” for the administration, construction and other reasonable costs of permitting occupancy of the rights-of-way.   Importantly, however, access to the rights-of-way should not be based on what the market can bear.  When this occurs, states and localities discourage new entrants and/or the build-out of new and advanced telecommunications services.  Consumers must also pay more for telecommunications services than they would otherwise have to.  Such results directly contradict the goals of the ‘96 Act.  With this in mind, the ACEC should recommend changes to the current law which would insure that rights-of-way management more reasonably comports with the pro-competitive goals of the ’96 Act.  

In closing, USTA applauds the ACEC and the many additional commenters who have worked hard to add to the ITFA debate.  From these efforts, the ACEC sits in an ideal position to make recommendations that will positively affect the growth, development and promise of the Internet.  For the Internet to further flourish, excessive, administratively burdensome and discriminatory telecommunications taxes must be simplified and/or eliminated where reasonably possible.  Accordingly, USTA urges the ACEC to adopt the abovementioned proposals, and welcomes the opportunity to work with the ACEC as it continues its work on these important issues.

Respectfully submitted,

Roy Neel

President and CEO

United States Telecom Association 







� The Coalition of Communications Companies is comprised of: AirTouch Communications Incorporated, ALLTEL Corporation, AT&T Corporation, Bell Atlantic Corporation, BellSouth Corporation, CommNet Cellular Incorporated, Global Crossing, GTE Corporation, SBC Communications Incorporated, Sprint Corporation, US WEST Incorporated, and Western Wireless Corporation.   Their proposal, entitled “Proposal for State and Local Taxation of the Telecommunications Industry,” was filed with the ACEC on November 15, 1999.
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