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Chairman Gilmore, Commissioners, thank you for the opportunity to discuss the proposal submitted to the Commission by the eCommerce Coalition. The eCommerce Coalition is composed of leading businesses from the retail, financial, and technology industries and is dedicated to providing sound policy information on electronic commerce taxation.





As you are well aware, there is a critical difference between taxation of the Internet and taxation of transactions that occur over, or are facilitated by, the Internet. The Internet itself is taxed in multiple ways, but especially through telecommunications taxes, and, in some locales, Internet access taxes. The eCommerce Coalition is opposed to taxes that are unique to, or directed specifically at, the Internet, such as Internet access taxes.





Transactions that occur over the Internet are also taxed. All transactions that are currently taxable in the real world are also taxable on the Internet. Of course, we are all aware that remote sellers, including many Internet vendors, are not legally obligated to collect the state and local use tax on these transactions. Because individual consumers rarely remit use taxes voluntarily, and because states almost never seek to enforce the use tax against individual consumers, use taxes on a portion of Internet and other remote sales goes uncollected. This is clearly an important issue for state and local governments.





Is this uncollected use tax the problem you have been asked by Congress to address, or is it merely a result of a more fundamental problem? I would answer that there is indeed a more fundamental problem, and it is this: the state and local sales and use tax system constitutes an objectionable burden upon interstate commerce. Uncollected use tax is merely one result of this underlying problem. There are numerous other results from this, including, when viewed strictly from the perspective of taxation, a competitive advantage provided to certain vendors vis-a-vis their competitors.





This fundamental issue, that the sales and use tax system is overburdensome, is not new to you; others have noted the same. This fact bears repeating, however, because you will hear, and have heard, other presentations that seek to treat the symptoms rather than the disease. In many cases, these treatments are worse than the cure.





Simplification of the sales and use tax system is the only solution. Simplification is the only solution that removes an objectionable burden from vendors without shifting a burden to other parties. Simplification is the only solution that can lead to a level playing field, which I define as an equitable, consistent, easily administered, and technologically-neutral sales and use tax system.





In our proposal, we have identified a number of simplifications, such as uniform definitions or classifications for taxable goods and services. Some of these simplifications can only occur through statutory changes. Others, such as calculation of applicable tax rates, potentially can be handled by computer software.





Regardless of the final mix of statutory changes and computer software that is adopted, efforts to simplify the system must be state led, and we commend those members of the state and local government community that have sought to address these issues constructively. However, it may be desirable, for both the states and the business community, for Congress to assist in this effort by defining a threshold for true simplification.





Having just commended those in state and local government who have begun to think about this issue in new ways, I cannot help but take this opportunity to provide a criticism of the current proposal developed by some members of the National Governors’ Association and other governmental associations. I hope that this criticism is taken constructively, as is intended.





A basic premise of the NGA proposal is this: vendors should have no responsibility in the collection of sales and use taxes. Although this is an admirable goal in and of itself, any plan built on that goal will be inherently flawed. The vendor is currently the only party in any transaction that has the potential to have all information necessary for tax to be fairly imposed. Removing the vendor from the process requires that a new entity be thrust into the middle of market-determined—as opposed to government mandated—transaction processes, solely in order to calculate, collect and remit tax. This new entity adds complexity to the system, which is exactly the opposite of the proposal’s stated goal. Worse yet, this new entity would distort efficient marketplaces for the exclusive purpose of collecting tax.





A far better approach would be: 1) to admit that the vendor must play a significant role in any sales or use tax collection system; 2) to reduce the burden on the vendor to the lowest possible level through simplification of the system and the certification of appropriate technology; and 3) to compensate vendors for any remaining costs through a meaningful vendor allowance.





So long as the NGA proposal clings to the premise that vendors need not play a meaningful role in the system, it will inevitably have an intrusive, and I believe detrimental, effect on existing market processes and the parties involved in those processes. Simplification, not market distortion, is the solution.





I realize that some of you are not satisfied with a discussion of simplifying the current state and local sales and use tax system. For some, this is a broader debate, concerning issues such as state power and federalism. Others are interested in answering a more fundamental question than the one that I have addressed, whether or not electronic commerce should be taxed at all.





Although we recognize the saliency of these discussions, the eCommerce Coalition decided to focus on the present laws, the laws which together constitute an objectionable burden upon interstate commerce, and to seek a method to alleviate that burden. Simplification is the key to reducing this burden, to providing a level playing field, and to ensuring the stability of the state and local revenue structure. If these laws were not as complex as they are, there would have been no Bellas Hess, no Quill, and, likely, no Advisory Commission on Electronic Commerce. If the laws were not overly burdensome, we would likely not be having this debate.
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