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I.
INTRODUCTION

As part of the Internet Tax Freedom Act (the “Act”), Congress created the Advisory Commission on Electronic Commerce (the “Commission”) to study taxation issues as they relate to the Internet and electronic commerce.  While the popular debate within the Commission pertains to remote sales over the Internet and ways to simplify state and local telecommunications taxes, Congress specifically granted the Commission flexibility to address other tax matters affecting electronic commerce over the Internet.  One such issue that should not be overlooked by the Commission is the way web hosting facilities are taxed today.  

In general, web hosting facilities are the critical hubs that allow electronic commerce to take place.  Excessive and inconsistent taxation of these facilities may thwart their development and construction of these hubs or “electronic malls.”  Not only could burdensome taxation have a negative impact on electronic commerce nationally, but it could also hurt the state and local economies or limit their growth.  Given that web hosting facilities may be located anywhere in the world, oppressive taxation can result in facilities being built wherever the economic climate is most hospitable.  If this is outside the United States, this will result in the loss of jobs and investment both locally and nationally.  

On the other hand, these facilities provide fertile ground out of which other Internet businesses can grow.  These other businesses can be located near a web hosting facility or far away, but they tend to be geographically close, because rapid or repetitive access to the web hosting facility tends to be useful.  Therefore, we believe that encouragement for this type of capital investment serves each state’s public interest.  

State and local governments can and should find ways to facilitate construction and operation of web hosting facilities.  Through experience, we have seen that existing facilities are engines of local jobs and wealth that benefits the states in other ways.  

As a result, Global Crossing, Ltd (“Global Crossing”) suggests that the Commission advise Congress to adopt a moratorium precluding the levying of sales and use taxes in connection with the construction of new web hosting facilities, as well as exempting the operation of such facilities from any sales and use taxes and ad valorem taxes for a period of ten years.  In addition, Global Crossing also proposes that the Commission recommend to Congress that it revise or expand the Congressionally established moratorium to include other services associated with the provisioning of web hosting services.

II.  BACKGROUND

Global Crossing is building and offering telecommunications and Internet services over the world’s first independent global fiber optic network.  We have already announced the deployment of 92,700 route miles connecting 5 continents, 24 countries, and more than 170 major cities.  The Global Crossing network and its product offerings will be available to over 80 percent of the world’s international communications traffic.  Through our subsidiary, Global Center, we are also a major provider of web hosting services.  We have already constructed web hosting facilities and offer services in California, Arizona, Virginia, and New York and we plan to extend our operations to other States in the near future.  To date, we host 40 of the top Web 100 companies, such as Yahoo, ToysRus.com, and USAToday.com, and our network facilitates 60 percent of all Internet searches, resulting in nearly 2 million hits per minute.

In general, web hosting facilities, or Media Distribution Centers (“MDC”) as we call them, are the hubs around which the Internet operates.  These facilities contain the necessary software, servers and routers that are used to store and retrieve information “on the Internet.”  Global Crossing is not alone in constructing web hosting facilities, MCI Worldcom, AT&T, Exodus and Intel all have plans to introduce or expand their web hosting operations.  (Each has its own unique descriptive name for what we call MDCs.)  As a result, the market for web hosting services is expected to grow from $2 billion in 1999 to $14.7 billion in 2003.
  Because the web hosting industry is still in its infancy, however, it is crucial that State and local governments not impose tax burdens on web hosting facilities or their operations that would inevitably stunt their growth or drive some percentage of them elsewhere.  State and local government officials that understand this simple principle will likely attract web hosting facilities, which will serve as economic magnets for a broader array of businesses.  

III.  PROPOSAL

In the 1800s, Congress was faced with a dilemma not unlike that facing at the Congress today.  Then, the issue was how to most effectively and efficiently link the vast areas of the United States with the new technology of the railroad industry.  In recognition of the need to assist in the build-out of the national railroad network, Congress intervened in the market to allow railroads incentives associated with the construction of railroad lines.  Today, Congress is faced with a similar issue of how to best foster the nationwide growth of electronic commerce.  In the context of the web hosting industry, Global Crossing believes this is most efficiently done by providing for a narrowly targeted tax moratorium with a 10-year sunset provision.  This tax moratorium would preclude the imposition of any sales and use taxes on property used in the construction of new web hosting facilities as well as exempting such facilities from any such sales and use taxes and ad valorem taxes for that 10-year duration.  Many States and localities already have ad hoc exemptions as part of their laws today.  This nationwide moratorium would have the advantage of providing a level playing field for the states in connection with the locating of web hosting facilities as well as limiting the impact of this incentive only for the narrow period for which it is needed. 

The types of equipment within an MDC to be covered by the exemption is as follows:

· Routers – The equipment at an MDC that tracks and transfers Internet traffic from users to customers’ websites in the facility

· Servers – The equipment within the facility which contains the proprietary software and content that differentiates and defines the customers’ websites.

· Computerized Network Monitoring Equipment – These are the specialized computers and software systems that monitor and report on the operational status of the websites and the traffic passing thereto.  

· Ancillary Equipment – This includes some of the other property used to construct the web hosting facility.  It includes sophisticated fire suppression and alarm systems, bullet and explosion proof barriers, cages that separate customer equipment, racks, specialized vapor barriers, high power air conditioning, ultra clean air filtration units and elaborate and redundant power generating and transfer systems to back-up battery units to ensure   24 x 7 operation of the facility.

In addition, there are construction costs directly attributable to the facility such as raised flooring, fiber optic and copper cables, redundant external power grid and telecommunication feeds and specialized plumbing that would also be included in the moratorium.  

Web hosting services such as the design, maintenance, technical support and operation of Internet electronic commerce web sites should also be included in the moratorium.  Unfortunately, certain jurisdictions have already taken the position that such services are subject to sales and use taxes.  This creates a significant impediment to the growth of electronic commerce and is a major burden to web hosting companies in their efforts to efficiently serve the marketplace.  More specifically, levying these taxes in some jurisdictions and not others distorts the market by encouraging the relocation of the web hosting facility elsewhere or forcing the passthrough of the tax to the consumer. 

As a result of such a moratorium, the cost of capital for the web hosting industry would be reduced, thereby hastening and broadening the building of web hosting centers in the United States, rather than elsewhere.  As these new web hosting centers are magnets for economic growth in the new economy, they will further add overall economic growth to localities and the nation as a whole.  Such a moratorium is therefore likely to be a net revenue generator for States and localities because Internet web hosting is a new industry.  It did not exist until three years ago.  As a result, to date, States and localities have had little or no basis for including the web hosting industry in revenue estimates to any significant degree.  Hence, the States and localities are not losing anything, because they really never had this revenue initially. 

IV.  CRITERIA FOR EVALUATION

1.
How does this proposal fundamentally simplify the existing system of sales tax collection (Some examples may be: common definitions, single rate per state, clarification of nexus standards, and so forth)?


It reduces the number of facilities that would be subject to tax, but otherwise has no impact in this area.

2.
How does this proposal define, distinguish, and propose to tax information, digital goods, and services provided electronically over the Internet?

The proposal would preclude taxation of construction and operation of Internet web hosting facilities through any indirect means.

3.
How does this proposal protect against onerous and/or multiple audits?

Because this proposal involves the Federal preemption of the taxation of the construction and operation of Internet web hosting backbone facilities located in a particular jurisdiction, there should not be any onerous audits or any multiple audits.

4.
Does this proposal impose any taxes on Internet access or new taxes on Internet sales?

No.

5.
Does this proposal leave the net tax burden on consumers unchanged? (Does it impose an obligation to pay taxes where such an obligation does not exist today? Does it reduce or increase state and local telecommunication taxes?  Does it reduce or increase taxes, licensing fees, or other charges on services designed or used for access to or use of the Internet?)

The Proposal will not increase the net tax burden on consumers.  In connection with the construction and operation of new Internet web hosting facilities, it does call for a narrowly targeted moratorium on the imposition of certain State and local sales and use taxes and ad valorem taxes.  However, as this is a new industry, which should not yet be in revenue estimates of most States and localities to any significant degree, there should be little or no impact to current State and local revenues.

6.
Does the proposal impose any tax, licensing or reporting requirement, collection obligation or other obligation or fee on parties other than those with a physical presence in a particular state or political subdivision?

No.

7.
What features of the proposal will impact the revenue base of federal, state, and local governments?  Any estimates or opinions must be substantiated.

The Proposal will only have limited impact on the revenue bases of State and local governments because this is a new industry likely not yet in the revenue estimates to any significant degree.  Moreover, future revenue impact will be limited because the proposal for new construction and operation of web hosting facilities is limited to 10-years.  
8.
Does this proposal remove the financial, logistical, and administrative compliance burdens of sales and use tax collections from sellers?  Does the proposal include any special provisions with respect to small, medium-sized, or start-up businesses?

This criteria is not applicable to the Proposal.

9.
Does the proposal treat purchasers of like products or services in as like a manner as possible through the implementation of a policy or system that does not discriminate on the basis of how people buy?

This Proposal does not distinguish among either consumers or providers of telecommunications Internet services based on the manner in which they are purchased.

10.
Does the proposal discriminate against out-of-state or remote vendors or among different categories of such vendors?

No.

11.
How does this proposal affect U.S. global competitiveness and the ability of U.S. businesses to compete in a global marketplace?

The proposal fosters and creates incentives for the development of Internet backbone in the United States and enhances the ability of U.S. businesses to compete in a global electronic marketplace because of the cost of capital for such companies is reduced and taxes are not applicable.

12.
Can this proposal be scaled to the international level?

Yes.

13.
How does this proposal conform to international tax systems, including those that are based on source rather than destination?  Is this proposal harmonized with the tax systems of America’s trading partners?

This criteria is not applicable to the Proposal. 

14.
Is the proposal technologically feasible utilizing widely available software to enable tax collection?  If so, what are the initial costs and the costs for required updates, and who is to bear those costs? 

This criteria is not applicable to the Proposal.  

15.
Does the proposal protect the privacy of purchasers?

Yes.

16.
Does this proposal respect the sovereignty of states and Native Americans?

Yes.

17.
How does this proposal treat local governments’ autonomy and their ability to raise a greater or lesser amount of revenues depending on the needs and desires of their citizens?

This proposal fosters economic development and expansion in the States and localities.  While it would somewhat restrict future revenue collection for a defined period, this should have minimal impact on the States and localities ability to raise revenues as needed.

18.
Is the proposal constitutional?

Yes, the Commerce Clause of the Constitution clearly provides the Congress with the authority to regulate commerce between the states.  Article I, section 8, clause 3 of the U.S. Constitution authorizes Congress to regulate interstate and foreign commerce.  Given the interstate and global reach of the Internet, web hosting facilities and Internet Access are interstate in nature and could be regulated by Congress.  As part of Congress’ authority to protect and facilitate the development of interstate commerce, it retains the authority to eliminate state action that could impede the growth and development of the Internet. 

V.  CONCLUSION

The Act grants the Commission broad authority to study internet taxation and the impact of the absence of taxation on electronic commerce and State and local governments.  Part of this study includes examining the best means to achieve the projected growth of electronic commerce over the Internet in the United States.  It is critical to the continued explosive growth of electronic commerce over the Internet that there exist a vibrant and healthy Internet web hosting backbone.  In order to foster the efficient and effective build-out of this web hosting backbone, Global Crossing asks that the Commission should request that the Congress pass a narrowly targeted preemption against the imposition of any State or local sales and use or ad valorem tax on the construction and operation of such facilities.  For these same reasons, the moratorium should also protect from taxation the design, maintenance, technical support and operation of web hosting services. As the major construction of Internet web hosting backbone should be completed within 10-years, this provision should sunset at the end of that period.  Finally, this proposal generally either satisfies or has no impact on the criteria set forth by the Commission to evaluate proposals.  
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