COMMITTEE ON STATE TAXATION

Proposal Related To The Modification And Simplification Of State And Local Sales And Use Taxes To The Advisory Commission On Electronic Commerce

EXECUTIVE SUMMARY

The Committee On State Taxation, a trade organization representing over 500 of the nation’s largest companies, submits the following Proposal in response to the Advisory Commission on Electronic Commerce’s invitation to interested parties to suggest corrections to the current state and local sales and use tax regime. 

At its essence, the continuing controversy surrounding sales and use taxation and collection is that it is too cumbersome, complicated, and expensive.  This Commission has asked for changes in the current sales and use tax that would address this problem.  Towards that end, the COST Proposal contains three interlocking elements:

· Creation of a supervisory and uniformity committee to establish and oversee a voluntary compliance test program over a fixed implementation time period, and to propose follow-up legislation based on program results.

· Financial and legal incentives coupled with substantial simplification sufficient to encourage voluntary participation by sellers, taxing jurisdictions, and consumers in the test program.

· Substantial simplification of the existing sales tax system designed to diminish barriers to participation in the test program.

The COST Proposal incorporates five guiding principles:

· Resolution of the sales and use tax collection problem must be voluntary. 

· If given proper and sufficient financial incentives coupled with substantial simplification, many sellers not currently collecting sales and use tax will choose to collect such taxes.

· Increased collection of sales and use taxes on remote sales is not a new tax; rather, it reflects improved enforcement and compliance with the current tax system.  To the extent that increased collection includes increased tax payments by consumers, any changes should be revenue neutral.  

· Any voluntary solution to the sales and use tax collection problem must apply to all sellers to prevent competitive problems and tax planning distortions.  

· Sufficiently developed technology to eliminate the cost and administrative burden of collection on sellers under current sales and use tax statutes, while a possible future element of any tax system, does not currently exist. 

COST’s Proposal addresses only options to modify the current sales and use tax system to increase collection by the states as requested in the Commission’s “Invitation for Proposals.”  This Proposal does not take a position on the suitability of exempting certain transactions over the Internet from sales and use tax, or any other material revamping of the existing system. 

COMMITTEE ON STATE TAXATION 

Proposal Related To The Modification And Simplification Of State And Local Sales And Use Taxes To The Advisory Commission On Electronic Commerce

The Committee On State Taxation (COST) is a non-profit trade association organized in 1969 as an advisory committee to the Council of State Chambers of Commerce and separately incorporated on January 1, 1992.  COST’s membership consists of over 500 multistate corporations involved in interstate and international commerce.  COST’s objective is to preserve and promote equitable and nondiscriminatory state and local taxation of multi-jurisdictional businesses.  COST has participated in state and local tax issues by filing amicus curiae briefs in the United States Supreme Court and state courts; filing comments and testimony on proposed legislation and administrative rules; working directly with federal and state legislators and agency officials; and promoting grassroots lobbying efforts by its members.

COST has been a leader in addressing the policy concerns surrounding taxation of electronic commerce from the inception of the issue.  COST staff served on the Communications and Electronic Commerce Tax Project of the National Tax Association; testified before Congress regarding the Internet Tax Freedom Act; and provided this Commission with the COST 50-State Study and Report on Telecommunications Taxation.  

PROPOSAL

Introduction

The Advisory Commission on Electronic Commerce was established by Public Law 105-277 to conduct a thorough study of federal, state, local and international taxation and tariff treatment of transactions using the Internet and Internet access and other comparable intrastate, interstate or international sales activities.  In order to fulfill this mission, the Commission has established a set of benchmarks concerning the proposals to correct the system and has solicited proposals from the public that would seek to simplify state and local sales and use taxes. The following Proposal is submitted by COST in response to this solicitation.

There has been a tremendous amount of rhetoric and misinformation about whether sales over the Internet are subject to sales and use tax. The current law is succinct: sellers with a physical presence in a state must collect and remit use tax on all taxable purchases by customers in the state and consumers are required to pay a use tax on all taxable purchases on which no tax was collected by the seller.  There is no distinction in tax application based on the method, such as over the Internet, by which purchases are made.  Local sellers believe they can’t compete if remote sellers are not subject to the same sales or use tax collection requirements; remote sellers believe they cannot afford the costs and risks of complying with the varied collection rules of multiple jurisdictions; and states fear an erosion of their tax base.  Thus, if the current system is to be maintained and concerns of stakeholders are to be addressed, the administrative and financial burden on remote sellers must be removed to encourage voluntary collection by such sellers.  In addition, incentives to facilitate and encourage voluntary compliance with use tax statutes must be implemented for consumers.

COST believes that it is useful for states, consumers, and sellers to work toward technological efficiencies in all tax systems but that exclusive or primary reliance on developing technology as the remedy to the current tax collection issue is not practical for achieving a near-term viable result.  Based on COST members’ experiences with available systems, it is COST’s opinion that the technology does not currently exist to appropriately address the issues presented in a multijurisdictional, electronic commerce environment without imposing additional burdens on sellers.  Accordingly, the focus of this Proposal, and the solution, must be on seller and consumer incentives coupled with substantial simplification efforts.

Summary
The Proposal recommends a fixed incubation period during which financial and legal incentives, coupled with substantial simplification rules, are implemented to encourage voluntary collection by remote sellers and reporting by consumers.  Goals will be set as to what level of participation will be considered a success.  Following the incubation period, the success or failure of the program will be examined.  To the extent that voluntary collection has reached a sufficient level to alleviate “bricks and mortar” competitiveness concerns and concerns over erosion of state tax base, no further action would be necessary.  This is the goal of this Proposal.  If the voluntary collection and reporting rate fails to improve (due either to taxing jurisdiction or seller/consumer participation failure), then alternative measures must be considered.  Essentially, this Proposal suggests that first, the current flawed system should be repriced and retooled.  If the system remains flawed, a new system must be considered.   

The Proposal is divided into three parts.  Section I explains the elements necessary to increase sales and use tax collection by the taxing jurisdictions within the parameters of the current system.  Section II explains the guiding principles under which these elements were drafted.  Section III, the Appendix, applies the criteria and standards set by the Commission to this Proposal.

SECTION I:
ELEMENTS OF A VOLUNTARY, FULL COLLECTION, SALES AND



USE TAX SYSTEM

A.
Supervision and Uniformity Committee
A small standing committee of stakeholder representatives from business and government should be assembled to draft the specifics of the voluntary compliance program (perhaps an extension of this Commission or some other existing body).  The standing committee will determine the appropriate seller reimbursement rate and procedure to remove the financial burden from sellers undertaking use tax collection responsibility for the states.  It will also outline legal incentives (such as protection from expanded business activity tax jurisdiction and federal court jurisdiction in certain instances) designed to protect sellers.  This standing committee will create a comprehensive, fixed list of simplification rules, as directed by this Commission, that must be implemented by all participating states.
  Finally, the standing committee will draft consumer education and compliance initiatives to encourage individual reporting of items not collected by sellers.  

The standing committee will determine the participation rate at which the program will be deemed a success (such as a certain percentage of all sellers collecting or a certain percentage of tax being collected).  The standing committee will provide a report to Congress on the required simplification, incentive, and education rules by September 1, 2000.  Congress will adopt such measures as necessary to implement the standing committee’s program and will set a date certain at which further measures will be considered if the program fails.  

State and local governments will implement the incentive, simplification and consumer compliance rules.  The implementation will be voluntary and based on a taxing jurisdiction’s analysis of the risks/rewards of the program. 

Following an incubation period of three years
 from the date Congress adopts the measures necessary to implement the voluntary collection program, the standing committee will review the success of the program, the reasons for the success or failure of the program, and necessary follow-up measures.   The standing committee will report on the program’s success to Congress within 42 months of the date Congress adopted the measures implementing the program.  Such report will reflect the results of the simplification, incentive and consumer compliance measures adopted by federal, state and local governments and any resulting legislative recommendations.  No finding or recommendation will be included in the report unless agreed to by at least two-thirds of the standing committee serving at the time the finding or recommendation is made.  If no report is made, the program will be deemed a failure.  Based on the effect of state incentives, state simplification, voluntary seller collections, and consumer compliance efforts the standing committee will make one of the following recommendations to Congress:

a) States have increased use tax collection on remote sales through seller incentives, substantial simplification, and consumer compliance initiatives such that the deemed success level is reached – no further action is required.

b) States have failed to increase use tax collection on remote sales through seller incentives, substantial simplification, and consumer compliance initiatives such that the deemed success level is not reached.  Congress should implement a federal, mandatory reengineering of the sales and use tax system, including consideration of the removal of the use tax collection burden on all sellers.

B.
Incentives For Participation
1.
Seller Participation Incentives:  Financial and legal incentives are a prerequisite to any successful voluntary collection program.  While simplification will reduce the complexity and cost barriers to collection, only significant incentives will bring sellers who are constitutionally protected from collection responsibility into the system.  To maintain equality between all sellers, these incentives should be extended to any seller collecting sales and use tax for the state, whether mandatory or voluntary.  

a.
Seller Collection Reimbursement:  A significant reason remote sellers do not voluntarily collect and remit use tax from their customers is the enormous financial and administrative burdens of complying with 7000 + taxing jurisdictions’ unique and variable classifications, rates, filing and other administrative rules.  A primary incentive to encourage voluntary compliance is reimbursement of the seller for all associated costs of acting as the states’ collection agent.  Numerous methods exist for reimbursement including: seller discount allowances; use, income or franchise tax credits; or direct reimbursement payments to sellers.  Such an incentive must be a mandatory element of any sales and use tax system.

Regardless of the reimbursement method used, to ensure widespread participation by sellers, the payment must be sufficient to cover the seller’s direct and indirect costs associated with collection.  Further, the reimbursement must apply to all collection efforts -- whether mandatory or voluntary -- to avoid discrimination, competitiveness, and economic distortion problems.  

b.
Business Activity Tax Protections:  Adoption of business activity tax protections will create a safety zone so businesses need not fear that expanded sales and use tax collection efforts will lead inexorably to expanded imposition of direct taxes.
  All businesses will receive protection from expanded nexus rules for business activity taxes.  A business will not be deemed subject to a state’s business activity tax based on any of the following: use or location of intangible property in the state by any entity; existence of customers in the state; use of an agent for non-income producing activities or for activities that are primarily to promote the agent’s business rather than the seller’s business; presence of an affiliate in the state; or collateral in the state.

c. Federal Court Review of Tax Controversies and Reimbursement of Attorneys’ Fees :  Currently, the 11th Amendment and the Tax Injunction Act limit federal courts from exercising jurisdiction over most challenges to state tax imposition.
  Sellers voluntarily collecting sales and use tax for a state who do not otherwise have constitutional nexus with that state will be allowed, through federal legislation and state consent, to bring suit in federal court to challenge state tax issues involving a federal question – such as federal constitutional or statutory challenges.  Further, prevailing taxpayers will be awarded attorneys’ fees as reimbursement for the costs of litigation.  

2.
Consumer Participation Incentives:  Consumer reporting and filing of use tax liabilities is perhaps the weakest link in the current system.  To encourage voluntary compliance, consumers must be offered financial incentives similar to the “seller reimbursement” collection allowance described above.  Such an incentive would remove the stigma that increased collection of use tax is really an “increase” in tax and would help remove the incentive for consumers to purchase from non-participating sellers to avoid the tax.  Options to consider include either a federal non-itemized deduction or a federal tax credit for self-assessed use taxes.  To reduce the financial and audit burden on the federal government, such an incentive could be capped, fixed at a certain dollar figure or income percentage, and/or phased out based on income level.  Alternatively, such an incentive may be structured such that states reimburse the federal government for amounts deducted out of their increase in use tax collections.

C.
Simplification
Numerous studies have documented that the existing filing burden for multi-jurisdictional sellers is onerous.  To extend the existing system to remote sellers would only exacerbate an already untenable situation.  Sellers who currently pay taxes in the multitude of taxing jurisdictions across the nation are able to do so only with substantial and continuous investments in custom billing systems and personnel.  As numerous COST members will attest, the availability of technology to address systemic sales and use tax collection problems without imposing a burden on the seller remains uncertain.  Accordingly, simplification must be the focus of any system fix before seeking a technological answer.  Any technological system will be more effective, less costly and ultimately workable only if applied to a substantially simplified system.  State and local governments must focus, at a minimum, on the following sales and use tax simplifications and incentives applicable to all forms of commerce:

1. SINGLE TAX RATE AND BASE: Much of the complexity in the current system is due to the sheer number of taxing jurisdictions (7,000+) with different rates and bases. Currently, many local rates cross zip code boundaries to an extent that the taxing jurisdiction (and rate) is not identifiable. Such complexity and its concomitant expense and uncertainty would be drastically reduced by states adopting a single tax rate and base per state.  While a strong preference exists for a single statewide rate, to avoid tax increases or loss of local autonomy, a single tax rate per easily identifiable geographic area, such as five digit zip codes, might be acceptable.   If local rates are adopted, the states must adopt a database of local tax rates and sellers must be held harmless for any errors due to use of the state database.  

2.
STANDARDIZATION:

a.
Definitions And Classifications:  Currently, complexity and financial risk exist for sellers because taxing jurisdictions have varied and diverse definitions as to what goods are taxable, exempt, or excluded.  For example, many states exempt food from tax but tax snack food.  Definitions identifying which types of food are taxable snack food and which are exempt food vary widely from state to state so that in one state a particular cookie will be exempt food and in another it will be a taxable snack.  All states must adopt standard definitions of terms relevant to the taxation of products or services, such that the definition of a particular product or service is the same for all taxing jurisdictions.  This will greatly simplify the compliance burden of sellers by making it much easier to determine which products and services are subject to tax in a particular jurisdiction.

b. Tax Registration Forms And Requirements: The current myriad of nonsubstantive rules imposed on registration requirements create costly and unnecessary complexity.  Because of the diverse rules, complete computerization of the process is difficult, and forms must be individually reviewed for accuracy.  The states should adopt uniform registration forms and requirements.  A generic form applicable to all states could be completed by sellers and filed electronically with states concurrently. 

c.
Tax Return Forms, Filing Dates, Tax Remittance Dates:  For the same reasons tax registration must be standardized between taxing jurisdictions and simplified, the entire tax return process must be standardized.  States must adopt uniform tax returns, refund forms, filing dates and tax remittance dates.  Sellers would be required to file only one tax return per reporting period with the state tax administrative agency.  To the extent that local taxes remain, such taxes would be reported on the state tax return and paid to the state with the state tax payment. Finally, electronic filing of sales tax returns should be available to all sellers.

d. Refund Forms and Procedures: As for all other filing issues, standardization will allow for efficient computerization of the task with minimal individual involvement.  Currently, states have different forms, different questions, even different color requirements for the forms used.  States must permit refunds for improperly paid sales and use taxes on a form adopted by all states under procedures uniformly adopted by all states. To the extent that local taxes remain, refunds would be filed with the state following state procedures. Finally, electronic filing of sales tax refund claims should be available to all sellers.

e.
Resale And Exemption Certificate Forms And Administration:  While some states have adopted a uniform exemption form, significant differences still exist.  These differences require multistate sellers to collect multiple forms from the same taxpayer and create record keeping burdens.  States must adopt uniform resale certificates.  Rules with respect to resale exemptions must be uniformly applied by all states.  In addition, procedures with respect to exempt customers and transactions must also be the same for state and all local taxes.

f.
Effective Dates For Changes In Law:  Currently, states and localities can effect changes in their sales and use tax law on very short notice which leaves insufficient time for discovery by the sellers and concomitant revisions to the sellers’ billing and accounting systems.  Taxing jurisdictions should be limited to no more than dates per year on which changes may be made and all changes have to be effective on uniform dates (e.g., January 1 and July1).  Sellers must be given a minimum of 120 days to comply with any changes.  This will allow sellers sufficient time to make the necessary changes to their billing and accounting systems to ensure collection and remittance of the correct amount of tax.  To the extent local taxes are applicable, a single reference point at the state level must be identified which would contain all information regarding the state and local tax base and local tax rates.

1. CENTRALIZED AUDIT OPTION:  Remote seller’s participating in the voluntary collection program would be exposing themselves to additional audits in remote locations; thus, increasing their costs.  Remote sellers should have the option of having a centralized audit performed by one state, perhaps the remote seller's home state, on behalf of all states where the seller does not have nexus


4.
SOURCING:  The simplified system should adopt destination-based, sourcing, as in the current system, based on a “ship-to” address for tangible personal property.  Special accommodation may be made, however, for “digitizable” products (see below).

5.
BAD DEBTS: When a seller makes a sale, the tax is immediately due on that sale.  However, the seller is not always able to collect on the sale and not all states provide complete refunds to the seller of the uncollectable sales tax on the sale.  Sellers must be uniformly entitled to recover amounts paid with respect to bad debts arising when purchasers fail to make payments with respect to amounts billed.  Sellers must be entitled to offset bad debts against taxes due when filing tax returns.  Further, assignees or others acquiring the debt for the purchase should retain the same rights as the seller.  

5.
DIGITIZABLE GOODS
:  Although these items comprise a small percentage of the tax base, their treatment has created a large thorn in the intellectual discussion.  Because of the difficulty (if not impossibility) of determining the destination of such products, a special sourcing rule must be established that treats such items similarly whether sold in digital form or as tangible personal property.  Once an overall sales and use tax system is created that works for both states and sellers, the digitizable goods issue may be addressed in that context.  Possible options include 1) provide a uniform tax exemption for all such goods; 2) determine taxing jurisdiction based on information from customers that is otherwise available to seller (such as the “ship to address, the billing address, or the origination address as available).  

SECTION II:
GUIDING PRINCIPLES UNDER WHICH COST DRAFTED THE ELEMENTS OF 

THIS PROPOSAL

A. Resolution of the sales and use tax collection problem must be voluntary.

To date, neither the states nor the business community has been able to agree on the elements of a mandated system to apply to remote sales.  A voluntary system with review and adjustment opportunities during an incubation period would allow modifications to adjust for low levels of participation. Such real time, real world experimentation will allow optimum simplification and participation levels to be reached without entrenched fears and views of mandated rules prohibiting advancement of the system.

B. If given proper and sufficient financial incentives, many sellers not currently collecting sales and use tax will choose to collect such taxes.

Businesses are motivated by maximizing shareholder value, not by depriving states of a consumer-based tax.  To the extent that voluntary collection maximizes shareholder value, it will probably be undertaken. 

C.
Increased collection of sales and use taxes on remote sales is not a new tax; rather, it reflects improved enforcement and compliance with the current tax system.  To the extent that increased collection includes increased tax payments by consumers, any changes should be revenue neutral.  

If increased collection is seen as a new tax, and no new taxes are politically viable, the current system cannot be modified to meet the state revenue requirements and “bricks and mortar” competitiveness issues.  However, to the extent that increased voluntary collection and consumer reporting creates a windfall to the states, mechanisms should be adopted to ensure revenue neutrality (see, e.g., A Modest Principle:  No Net Net Tax, J. William McArthur, Jr. and Peter R. Merrill, PricewaterhouseCoopers, LLP).  

D.
Any voluntary solution to the sales and use tax collection problem must apply to all sellers to prevent competitive problems and tax planning distortions.  

Distinguishing between remote and local sellers for tax purposes encourages distortions in economic choice, creative tax planning to fit within the tax-advantaged categories, and litigation over categorization.  Thus, incentives available to remote sellers must also be available to local and traditional sellers. 

E
Sufficiently developed technology eliminating the cost and administrative burden of sales and use tax collection, while a possible future element of any system, does not currently exist.  

As noted above, COST believes it is useful for states, consumers, and sellers to work toward technological efficiencies in all tax systems but that exclusive or primary reliance on developing technology as the remedy to the current tax collection issue is not practical for finding a near-term viable result.   Based on COST member experience with existing systems, there is no concrete evidence that current technology can independently a) determine the appropriate taxing authority; b) determine the taxability of a particular purchase or purchaser; c) react to rapid and frequently unpublicized legislative changes; d) interface with existing seller and credit card systems for sales and use tax collection and remittance; e) handle bad debts, returns, and non-credit card payment issues; and/or f) protect consumer privacy.  Any technology based solution will be less costly, more effective, and ultimately workable only if it is applied to a radically simplified sales tax system.  

COST believes the Commission must thoroughly review and question any technology presented to the Commission as a solution to the remote-seller sales tax collection issue.  In an effort to aid the Commission, COST stands ready to review any technology based solutions provided to the Commission, and can offer the Commission a list of questions that must be addressed before technology can play a significant role in any presumed reduction of the financial and administrative burdens on sellers collecting use taxes. 

APPENDIX

SECTION III:
CRITERIA AND STANDARDS SET BY THE COMMISSION APPLIED TO THIS 

PROPOSAL

The Advisory Commission on Electronic Commerce was tasked with the responsibility of studying the tax treatment of electronic commerce transactions. The Commission held its second meeting in New York City on September 14-15, 1999. During this meeting, the Commission moved to establish a set of benchmarks concerning the taxation of electronic commerce, and to solicit proposals from the public that would seek to simplify state and local sales and use taxes, and other suggested benchmarks.
Simplification

1. How does this proposal fundamentally simplify the existing system of sales tax collection?  A.  One of the two interlocking elements of the Proposal is uniform simplification of the existing system to reduce collection costs and encourage voluntary collection.  See Section 1(B) above.  

2. How does this proposal define, distinguish, and propose to tax information, digital goods, and services provided electronically over the Internet?  A.  “Digitizable” products are not specifically addressed because of their unique problems and their small percentage of the overall tax base.  Options for taxing and sourcing are offered.  See Section 1(B)(iii).

3. How does this proposal protect against onerous and/or multiple audits? A.  Simplification of the tax system will reduce the audit struggle over taxability definitions.  It does not address multiple jurisdiction audits.  It provides a federal appeal system for remote sellers aggrieved by violations of their federal rights by state tax authorities.  

Taxation

4.  Does this proposal impose any taxes on Internet access or new taxes on Internet sales?  A. No.  The Proposal also does not advocate imposing transaction taxes on Internet access.
5.
Does this proposal leave the net tax burden on consumers unchanged?  A.  Yes.  The Proposal only allows for increased collection of current use taxes.  Further, it offers a federal tax deduction or credit to compensate for sales and use taxes incurred and reported by individuals. 

6.
Does the proposal impose any tax, licensing or reporting requirement, collection obligation or other obligation or fee on parties other than those with a physical presence in a particular state or political subdivision?  A.  No.  The increased collection is a voluntary program for sellers who do not have physical presence in the state.  

7.    What features of the proposal will impact the revenue base of federal, state, and local 


governments?  A.  State revenues from use taxes will increase due to increased collection efforts.  Minor fluctuations may occur in state revenue due to uniformity and simplification methods.  A mechanism to ensure revenue neutrality due to any increase in collections should be adopted.  The federal consumer sales and use tax deduction or credit may create a revenue loss to the federal government, but state reimbursement of the deduction is offered.  

Burden on Sellers

8. Does this proposal remove the financial, logistical, and administrative compliance burdens of sales and use tax collections from sellers? Does the proposal include any special provisions with respect to small, medium-sized, or start-up businesses?   A.  Yes, the seller reimbursement provision is intended to fully compensate the seller for all direct and indirect costs associated with collection.  While the Proposal does not specifically address small, medium-sized, or start-up businesses, it is a voluntary program which should not impact nonparticipating firms.  

Discrimination

9. Does the proposal treat purchasers of like products or services in as like a manner as


possible through the implementation of a policy or system that does not discriminate on 


the basis of how people buy?  A.  Yes.  The Proposal applies to all sellers and consumers. 

10. Does the proposal discriminate against out-of-state or remote sellers or among different categories of such sellers? A.  Some vestiges of the historic discrimination remain in that sellers with a physical presence in a state remain subject to the mandatory collection rules while remote sellers are subject only to the voluntary program.  However, inasmuch as the goal of the program is to bring the vast majority of remote sellers into the voluntary compliance program and all elements of that program apply equally to mandatory collection and voluntary collection, no actual discrimination is anticipated if the program is successful.

International

11-13. COST, as a state tax organization, believes that the questions related to international issues surrounding the Proposal are more appropriately addressed by experts in the international tax and commerce arena.  Therefore, COST respectively leaves these questions open to others’ comments 

Technology

14. Is the proposal technologically feasible utilizing widely available software to enable tax collection? If so, what are the initial costs and the costs for required updates, and who is to bear those costs?  A.  Yes, there is no immediate reliance on software.  The costs of any future software implementation should be reflected in the seller reimbursement provision. 

Privacy

15. Does the proposal protect the privacy of purchasers?  A.  Yes.  There is no increased reporting of purchasers to the taxing jurisdiction or third parties occur.  

Sovereignty/Local Government Autonomy

16. Does this proposal respect the sovereignty of states and Native Americans? A.  The proposal is voluntary for the states and localities.  Once a decision is made to participate in the system, certain uniform rules are required to be adopted.  

17. How does this proposal treat local governments’ autonomy and their ability to raise a greater or lesser amount of revenues depending on the needs and desires of their citizens?  A.  The Proposal is voluntary for the states and localities.  Once a decision is made to participate in the system, certain standardized rules are required to be adopted.  Due to this standardization, there will be minor intrusion into state autonomy and more substantial intrusion into local autonomy.  Such intrusion, however, is justified in light of the goals of the Proposal.
Constitutional

18. Is the proposal constitutional?  A.  Certain seller reimbursement provisions may be unconstitutional under a few state constitutions, but alternative reimbursement options should be considered.

� Much of this work has already been accomplished in the Communications and Electronic Commerce Tax Project of the National Tax Association. 





� A three-year incubation program will ensure that states have at least one legislative session to implement the seller incentive and simplification initiatives with sufficient follow-up time for sellers to determine their participation.  


�  I.e., business activity taxes -- corporate income taxes, franchise taxes, single business taxes, capital stock taxes, and business and occupation taxes.


� Nothing in this explicit protection provision should be deemed to create nexus for any seller, whether participating or nonparticipating.  Existing constitutional and statutory nexus rules continue to apply.


� Unless no plain, speedy, and efficient remedy exists at state law.


� Goods that are, or are capable of being, acquired in electronic form, such as books, music, audio, video and software.
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