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To THE PRESIDENT AND THE CONGRESS OF THE UNITED STATES:

Three years ago, as authorized by statute, this Commission undertook a comprehensive
review of U.S. antitrust law to determine whether it should be modernized. It is our pleas-
ure to present the results of that effort, the enclosed Report and Recommendations of the
Antitrust Modernization Commission (“Report”).

This Report is the product of a truly bipartisan effort. The members of the Commission
were appointed by the President and the respective majority and minority Leadership of the
House of Representatives and Senate with the goal of ensuring “fair and equitable repre-
sentation of various points of view in the Commission.”* In fact, the Commissioners repre-
sented a diversity of viewpoints, which were fully and forcefully expressed during many hours
of hearings and thoughtful deliberation. As one Commissioner has said, the Commission’s
recommendations were “fashioned on the anvil of rigorous discussion and debate.” The
Commission also endeavored at every turn to obtain a diversity of views from the public. In
the end, the Commission was able to reach a remarkable degree of consensus on a num-
ber of important principles and recommendations.

First, the Report is fundamentally an endorsement of free-market principles. These prin-
ciples have driven the success of the U.S. economy and will continue to fuel the investment
and innovation that are essential to ensuring our continued welfare. They remain as appli-
cable today as they ever have been. Free trade, unfettered by either private or governmen-
tal restraints, promotes the most efficient allocation of resources and greatest consumer
welfare.

Second, the Report judges the state of the U.S. antitrust laws as “sound.” Certainly, there
are ways in which antitrust enforcement can be improved. The Report identifies several. A
few Commissioners have greater concerns about aspects of current enforcement, as
expressed in their separate statements. On balance, however, the Commission believes that

1 Antitrust Modernization Commission Act of 2002, Pub. L. No. 107-273, § 11054(h), 116 Stat. 1856, 1857
(2002).



U.S. antitrust enforcement has achieved an appropriate focus on (1) fostering innovation,
(2) promoting competition and consumer welfare, rather than protecting competitors, and
(3) aggressively punishing criminal cartel activity, while more carefully assessing other con-
duct that may offer substantial benefits. The laws are sufficiently flexible as written, more-
over, to allow for their continued “modernization” as the world continues to change and our
understanding of how markets operate continues to evolve through decisions by the courts
and enforcement agencies.

Third, the Commission does not believe that new or different rules are needed to address
so-called “new economy” issues. Consistent application of the principles and focus noted
above will ensure that the antitrust laws remain relevant in today’s environment and tomor-
row’s as well. The same applies to different rules for different industries. The Commission
respectfully submits that such differential treatment is unnecessary, whether in the form of
immunities, exemptions, or special industry-specific standards.

That does not mean the Commission sees no room for improvement. To the contrary, the
Commission makes several recommendations for change. A few of these recommendations
call for bold action by Congress that likely will require considerable further debate. We look
forward to that debate.

The following summarizes some of the more significant changes the Commission rec-
ommends.?

Substantive Antitrust Standards (Mergers and Monopoly)

The Commission does not recommend legislative change to the Sherman Act or to
Section 7 of the Clayton Act. There is a general consensus that, while there may be dis-
agreement about specific enforcement decisions, the basic legal standards that govern the
conduct of firms under those laws are sound.

The Commission nevertheless makes several recommendations in the area of merger
enforcement. The purpose of these recommendations is to ensure that policy is appropriately
sensitive to the needs of companies to innovate and compete while continuing to protect the
interests of U.S. consumers. In particular, the Commission urges that substantial weight be
given to evidence demonstrating a merger will achieve efficiencies, including innovation-relat-

2 Although many recommendations garnered unanimous or nearly unanimous support, not all Commissioners
fully agreed with all recommendations. Differences are identified in the text of the Report and in some
instances are discussed in separate Commissioner statements. Recommendations with the support of
at least seven Commissioners are reported as recommendations of the Commission. With respect to 96
percent of the recommendations, at least nine Commissioners agreed in whole or in part with the rec-
ommendations. Approximately 57 percent of the recommendations were unanimous.



ed efficiencies. The Commission also recommends that the federal enforcement agencies
continue to examine the basis for, and efficacy of, merger enforcement policy. We urge the
agencies to further study the economic foundations for merger enforcement policy, including
the relationship between market performance and market concentration and other factors.
We also recommend increased retrospective study of the effects of decisions to challenge
or not challenge specific transactions. Such empirical evidence, although difficult to gather,
is critical to an informed and effective merger policy.

With respect to monopoly conduct, the Commission believes U.S. courts have appropriately
recognized that vigorous competition, the aggressive pursuit of business objectives, and the
realization of efficiencies are generally not improper, even for a “dominant” firm and even
where competitors may lose. However, there is a need for greater clarity and improvement to
standards in two areas: (1) the offering of bundled discounts or rebates, and (2) unilateral
refusals to deal with rivals in the same market. Clarity will be best achieved in the courts,
rather than through legislation. The Commission recommends a specific standard for the
courts to apply in determining whether bundled discounts or rebates violate antitrust law.

Repeal of the Robinson-Patman Act

The Commission recommends that Congress finally repeal the Robinson-Patman Act
(RPA). This law, enacted in 1936, appears antithetical to core antitrust principles. Its repeal
or substantial overhaul has been recommended in three prior reports, in 1955, 1969, and
1977. That is because the RPA protects competitors over competition and punishes the very
price discounting and innovation in distribution methods that the antitrust laws otherwise
encourage. At the same time, it is not clear that the RPA actually effectively protects the
small business constituents that it was meant to benefit. Continued existence of the RPA
also makes it difficult for the United States to advocate against the adoption and use of sim-
ilar laws against U.S. companies operating in other jurisdictions. Small business is ade-
quately protected from truly anticompetitive behavior by application of the Sherman Act.

Patents and Antitrust

Patent protection and the antitrust laws are generally complementary. Both are designed
to promote innovation that benefits consumer welfare. In addition, a patent does not nec-
essarily confer market power. Nevertheless, problems in the application of either patent or
antitrust law can actually deter innovation and unreasonably restrain trade. Many of the
Commission’s recommendations relating to the Sherman Act address the antitrust side of
the balance. On the patent side, the Commission urges Congress to give serious consid-
eration to recent recommendations by the Federal Trade Commission (FTC) and National



Academy of Sciences designed to improve the quality of the patent process and patents.
The Commission also recommends that the joint negotiation of license terms within stan-
dard-setting bodies ordinarily should be treated under a rule of reason standard, which con-
siders both potential benefits of such joint negotiation to avoid “hold up” and the possibility
that such joint negotiation might suppress innovation.

Improving the Enforcement Process

To be effective, any enforcement regime must be clear, fairly administered, and not
unreasonably burdensome. Several of the Commission’s recommendations are designed to
improve current processes to better meet these goals.

Eliminate Inefficiencies Resulting from Dual Federal Enforcement. Except in the area of
criminal enforcement (which is the responsibility of the Justice Department), federal antitrust
law is enforced by both the Justice Department (DOJ) and the FTC. Both agencies, for exam-
ple, are equally authorized to review mergers under the Hart-Scott-Rodino Act (HSR Act),
which essentially requires all mergers valued at above $59.7 million to be notified to the
agencies and suspended until the expiration or termination of certain waiting periods. The
Commission does not believe it would be feasible or wise to eliminate the antitrust enforce-
ment role of either agency at this time. However, we make a number of recommendations
designed to eliminate inconsistencies and problems that may result from dual enforcement.

Merger Clearance. The agencies have done a good job minimizing problems that can result
from dual enforcement. But there is room for improvement that can only be achieved with
the help of Congress. At the time of her confirmation, the current head of the FTC was asked
to agree not to pursue a global merger clearance agreement between the agencies. The
Commission calls on the appropriate congressional committees to revisit that position and
authorize the DOJ and the FTC to implement a new merger clearance agreement based on
the principles of the 2002 clearance agreement between the agencies. It is bad government
for mergers to be delayed by turf battles between the agencies. Such battles undermine con-
fidence in government, damage agency staff morale, and potentially delay the realization of
significant merger efficiencies without good reason. The Commission recommends that
Congress revise the HSR Act to require the DOJ and the FTC to resolve all clearance
requests under the HSR Act within a short period of time after the parties report their trans-
action.

The Commission also recommends changes to ensure that mergers are treated the
same no matter which agency reviews them. Specifically, the Commission recommends that
Congress amend Section 13(b) of the FTC Act to prohibit the FTC from pursuing adminis-
trative litigation in HSR Act merger cases. The Commission further recommends that the FTC



adopt a policy that when it seeks to block a merger in federal court, it will seek both pre-
liminary and permanent relief in a combined proceeding where possible.

Improve the HSR Act Pre-Merger Review Process. The DOJ and FTC should continue to pur-
sue reforms to their internal review processes that will reduce unnecessary burden and delay.
The Commission also makes a number of specific recommendations designed to reduce the
burden of HSR merger reviews and increase the transparency of government enforcement.
For example, the Commission recommends that the agencies update their Merger Guidelines
to explain how they evaluate non-horizontal mergers as well as a proposed merger’s poten-
tial impact on innovation competition. The Commission also recommends that the agencies
issue statements explaining why they have declined to take enforcement action with respect
to transactions raising potentially significant competitive concerns.

Improve Coordination Between State and Federal Enforcement. State and federal enforce-
ment can be strong complements in achieving optimal enforcement. But the existence of
fifty independent state enforcers on top of two federal agencies can, at times, also result
in uncertainty, conflict, and burden. The Commission encourages state and federal enforcers
to coordinate their activities to seek to avoid subjecting businesses to multiple, and poten-
tially conflicting, proceedings. We make a number of specific recommendations in this
regard. In addition, the Commission believes States should continue to focus their efforts
primarily on matters involving localized conduct or competitive effects. In addition, state and
federal agencies should work to harmonize their substantive enforcement standards, par-
ticularly with respect to mergers.

De-link Agency Funding and HSR Act Filing Fees. HSR Act filing fees are used to fund DOJ
and FTC antitrust enforcement activity. These fees are a tax on mergers, the vast majority
of which are not anticompetitive. They do not accurately reflect costs to the government of
reviewing a given filing, nor do they confer a benefit on notifying parties. But they set a prece-
dent for other countries with merger control regimes. In the past, moreover, dips in merger
activity (and filing fees) have threatened to affect the level of appropriations available for
critical agency activities. The Commission recommends that Congress de-link agency fund-
ing from HSR Act filing fee revenues.

Private Litigation

Uniquely in the United States, private litigation has been a key part of antitrust enforce-
ment. Under current rules, private plaintiffs are entitled to recover three times their actual
damages, plus attorneys’ fees. Defendants are jointly and severally liable for alleged con-
spiracies. There is no right of contribution among defendants. There is also only a limited
right of claim reduction when one or more defendants settle. The combined effect of these



rules is that one defendant can be liable for nearly all of the damages caused by an
antitrust conspiracy. Defendants thus face significant pressure to settle antitrust claims of
questionable merit simply to avoid the potential for excessive liability. While the rules can
maximize deterrence and encourage the resolution of claims through quick settlement, they
can also overdeter conduct that may not be anticompetitive.

The Commission recommends no change to the fundamental remedial scheme of the
antitrust laws: the treble damage remedy and plaintiffs’ ability to recover attorneys’ fees.
On balance, the current scheme appears to be effective in enabling plaintiffs to pursue lit-
igation that enhances the deterrence of unlawful behavior and compensates victims.
However, the Commission recommends that Congress enact legislation that would permit
non-settling defendants to obtain a more equitable reduction of the judgment against them
and allow for contribution among non-settling defendants.

Indirect and Direct Purchaser Litigation. There are different rules at the federal level and
among the states as to whether both direct purchasers of price-fixed goods or services and
indirect purchasers may sue to recover damages. Under federal law, only direct purchasers
can sue (this is commonly known as the rule of lllinois Brick). Defendants cannot argue that
direct purchasers have “passed on” any amount of the overcharge to indirect purchasers
(this is commonly known as the rule of Hanover Shoe). In thirty-six states and the District
of Columbia, however, indirect purchasers can sue under state law providing that lllinois Brick
does not apply to state court actions.

As a result, there is typically a morass of litigation in various state and federal courts relat-
ing to a single alleged conspiracy. Injured parties are treated differently depending on
where they reside and defendants are subject to suit in multiple jurisdictions. In addition,
federal lllinois Brick/Hanover Shoe policy provides a “windfall” to purchasers who have
passed on an overcharge, while depriving any recovery at all to purchasers who actually bear
the overcharge. Such a system that compensates the uninjured and denies recovery to the
injured seems fundamentally unfair. The Class Action Fairness Act may ameliorate some of
the administrative issues caused by conflicting federal and state rules by facilitating the
removal of state actions to a single federal court for pre-trial proceedings. However, that Act
applies only to pre-trial proceedings and does nothing to address the fairness issues asso-
ciated with current federal policy. The Commission believes it is time to enact comprehen-
sive legislation reforming the law in this area.

The Commission recommends that Congress overrule the Supreme Court’s decisions in
lllinois Brick and Hanover Shoe to the extent necessary to allow both direct and indirect
purchasers to recover for their injuries. Other aspects of the Commission’s recommenda-
tion are designed to ensure that damages would not exceed the overcharges (trebled) paid
by direct purchasers, that the full adjudication of such claims occurs in a single federal
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forum, and that current class action standards would continue to apply to the certification
of direct purchasers regardless of differences in the degree to which overcharges may have
been passed on to indirect purchasers.

Criminal Penalties

There is a strong consensus worldwide favoring vigorous enforcement against cartels.
Cartels offer no benefit to society and invariably harm consumers. Sentencing and fines
under the Sherman Act are generally determined by the courts based on guidance in the
Sentencing Guidelines issued by the U.S. Sentencing Commission. The Sentencing Guide-
lines employ a proxy of harm from cartels based on twenty percent of the volume of com-
merce affected. This twenty percent proxy is based on an assumed average overcharge of
ten percent, which is doubled to account for dead-weight loss to society. The Commission
recommends that the Sentencing Commission evaluate whether it remains reasonable to
assume an overcharge of ten percent (i.e., whether it should it be higher or lower) and the
difficulty of proving actual gain or loss in lieu of using a proxy. It also recommends that the
Sentencing Guidelines be amended to make explicit that the twenty percent proxy may be
rebutted by proof by a preponderance of evidence that the actual amount of overcharge was
higher or lower where a difference is material.

International Antitrust

The United States was once the only major country actively enforcing a comprehensive
set of antitrust laws. Today, more than 100 countries have adopted competition laws. On
the one hand, this development has helped the United States in its fight to stamp out inter-
national cartels. It has also benefited world trade by opening up markets to competition.
On the other hand, the proliferation of competition authorities has increased the risk of bur-
den, inconsistency, and even conflict. There is some concern about the potential effect on
U.S.-based companies of differences in the way that other countries treat so-called domi-
nant firm behavior and the exploitation of rights in intellectual property.

The Commission recommends a number of steps to address these concerns. First, “as
a matter of priority” the DOJ and the FTC should study and report to Congress on the pos-
sibility of developing a centralized international pre-merger notification system that would
ease the burden of companies engaged in cross-border transactions. Second, the DOJ and
the FTC should seek procedural and substantive convergence around the world on sound
principles of competition law. Third, the United States should pursue bilateral and multilateral
cooperation agreements with more of its trading partners. These agreements should explic-
itly recognize that conflicting antitrust enforcement can impede global trade, investment, and
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consumer welfare. They should also promote comity by providing for the exercise of defer-
ence where appropriate, the harmonization of remedies, consultation and cooperation, and
benchmarking reviews. Fourth, the DOJ and the FTC should be provided with direct budget-
ary authority to provide antitrust technical assistance to other countries for the purpose of
enhancing convergence and cooperation.

Cooperation from other countries can be essential to punishing international cartels that
exact hundreds of millions of dollars from U.S. consumers. But the United States has had
limited success in entering Antitrust Mutual Assistance Agreements (AMAAs) with other coun-
tries. Many believe this is because U.S. law appears to require that those nations agree to
allow the United States to use confidential information obtained under such agreements for
non-antitrust enforcement purposes. The Commission recommends that Congress amend
the International Antitrust Enforcement Assistance Act to clarify that it does not require such
a commitment as the cost of entering into an AMAA.

Finally, the Commission recommends that, as a general principle, purchases made out-
side the United States from sellers outside the United States should not give rise to a cause
of action in U.S. courts. The Commission was split as to whether this principle should be
codified through amendment to the Foreign Trade Antitrust Improvements Act.

Immunities and Exemptions

Free-market competition is the foundation of our economy, and the antitrust laws stand
as a bulwark to protect free-market competition. Nevertheless, we have identified thirty statu-
tory immunities from the antitrust laws. The Commission is skeptical about the value and
basis for many, if not most or all, of these immunities. Many are vestiges of earlier antitrust
enforcement policies that were deemed to be insufficiently sensitive to the benefits of cer-
tain types of conduct. Others are fairly characterized as special interest legislation that sac-
rifices general consumer welfare for the benefit of a few. Congress is currently considering
the repeal of several immunities, including those covering the business of insurance and
international shipping conferences. The Commission strongly encourages such review.

The Commission believes that statutory immunity from the antitrust laws should be dis-
favored. Immunities should rarely (if ever) be granted and then only on the basis of com-
pelling evidence that either (1) competition cannot achieve important societal goals that
trump consumer welfare, or (2) a market failure clearly requires government regulation in
place of competition. The Commission recommends a framework for such a review and rec-
ommends that Congress consult with the DOJ and FTC about the likely competitive effects
of existing and proposed immunities. In those rare instances in which Congress does grant
an immunity, the Commission recommends (1) that the immunity be as limited in scope as
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possible to accomplish the intended objective, (2) that it include a sunset provision pursuant
to which the immunity would terminate at the end of a specified period unless renewed, and
(3) that the FTC, in consultation with the DOJ, report to Congress on the effects of the immu-
nity before any vote on renewal.

The judicial state action doctrine immunizes private action undertaken pursuant to a clear-
ly articulated state policy deliberately intended to displace competition. In addition, the state
must provide sufficient “active supervision” to ensure that conduct is truly a manifestation
of state policy rather than private interests. A recent report by the FTC staff raises concern
that courts have been applying the doctrine without sufficient care to ensure that private
anticompetitive conduct has actually been authorized by the state pursuant to a clear pol-
icy to displace competition. The Commission agrees that courts should adhere more close-
ly to Supreme Court state action precedents. It recommends that the doctrine should not
apply where the effects of conduct are not predominantly intrastate. In addition, the doc-
trine should equally apply to governmental entities when they act as participants in the
marketplace.

Regulated Industries

During the early part of the 20th century, several industries—including electricity, natu-
ral gas, telecommunications, and transportation—were thought to be natural monopolies or
at risk of “excessive competition.” Since then, however, technological advancement and
changed economic precepts have led to substantial deregulation. The unleashing of com-
petition in these industries has greatly increased efficiency and provided substantial ben-
efits to consumers. The Commission believes the trend toward deregulation should continue.

Antitrust enforcement is an important counterpart to deregulation. Where government reg-
ulation does exist, the antitrust laws should continue to apply to the maximum extent con-
sistent with the regulatory regime. Ideally, statutes should clearly state whether, and to what
extent, Congress intended to displace the antitrust laws, if at all. The courts, of course,
should interpret antitrust “savings clauses” to give full effect to congressional intent that
the antitrust laws continue to apply. Where there is no antitrust savings clause, the courts
should imply immunity from the antitrust laws only where there is a clear repugnancy
between those laws and the regulatory scheme.

The filed-rate doctrine prohibits private treble damage actions alleging that industry
rates approved by a regulator resulted from unlawful collusion. Today, however, few filed rates
are actually reviewed by regulators for their reasonableness. In 1986, the Supreme Court
opined that a number of factors appeared to undermine the continued validity of the filed-



rate doctrine,® but concluded that it was for Congress to make that determination. The
Commission believes it is time for Congress to reevaluate the filed-rate doctrine and con-
sider overruling it where a regulator no longer specifically reviews and approves proposed
rates agreed to among an industry.

The DOJ and FTC review mergers pursuant to the HSR Act, applying the same standards
across all industries. In several industries, however, the DOJ and the FTC share merger review
authority with a regulatory agency that reviews the merger under a “public interest” stan-
dard. Review by two different government agencies can impose substantial and duplicative
costs. It can also lead to conflict. The Commission recommends that the DOJ or the FTC
should have full antitrust merger enforcement authority with respect to regulated industries.
In addition, Congress should review whether separate review under a public interest stan-
dard is needed to protect particular interests that cannot be adequately protected under
application of an antitrust standard.

* * *

The federal antitrust laws are more than 115 years old. Although the free-market princi-
ples on which they stand remain a rock-solid foundation, the world, our economy, and our
understanding of how markets work have changed substantially. For that reason, we believe
it was a wise decision to authorize this Commission to assess those laws and whether the
policies developed to enforce them are serving the nation well.

The almost constitutional generality of the central provisions of the antitrust laws has pro-
vided the needed flexibility to adjust to new developments. In this sense, “antitrust mod-
ernization” has occurred continuously. But, even so, the interplay of statutes, enforcement
activity, and court decisions has suggested a substantial number of areas that the
Commission believes can be improved.

The issues the Commission examined are complex. Reasonable minds can, and likely will,
differ on many of the Commission’s findings and recommendations. But we hope this
Report will prompt an important national conversation on those recommendations that will
result in the adoption of many, if not all, of them.

Wt 4. Gy Qmﬂ% e Lﬂm@

Deborah A. Garza Jonathan R. Yarowsky
Chair Vice-Chair

3 Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 409, 423-24 (1986).
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