
Chapter III 
Civil and Criminal Remedies

Congress has provided for both private and public enforcement of the antitrust laws.

Anticompetitive conduct may be challenged by the Antitrust Division of the Department of

Justice, the Federal Trade Commission, state attorneys general, and private parties who have

been injured by the antitrust violation and have standing to sue. 

When the federal government sues, it can seek a wide range of injunctive relief, includ-

ing “positive” relief requiring the restructuring of a company or the implementation of cer-

tain practices, as well as recover its own damages as a purchaser. In addition, the Depart-

ment of Justice is uniquely empowered to seek substantial criminal fines against both

corporations and individuals and prison sentences against individuals. In more limited cir-

cumstances, the federal government may seek civil fines or equitable monetary remedies,

including the disgorgement of ill-gotten gains and restitution. 

State attorneys general can sue in a parens patriae capacity on behalf of injured citizens

of their states. They also can recover for state entities where they have been directly injured.

Private parties injured by an alleged antitrust violation can sue to recover three times their

actual damages, plus costs and attorneys’ fees, and for equitable relief similar to what the

government can obtain. Private antitrust enforcement has been more vigorous in the United

States than anywhere else in the world. The vitality of private antitrust enforcement in the

United States is largely attributed to two factors: (1) the availability of treble damages plus

costs and attorneys’ fees, and (2) the U.S. class action mechanism, which allows plaintiffs

to sue on behalf of both themselves and similarly situated, absent plaintiffs. An aggressive

and capable antitrust plaintiffs’ bar has developed to pursue class actions following on to

government criminal prosecutions and in situations where individual plaintiffs might not have

the ability or incentive to sue. Congress, state legislatures, and the courts have developed

rules governing who can recover for injuries that are “passed on” to various levels of con-

sumers, the availability of attorneys’ fees and prejudgment interest on damages, and how

liability is allocated among alleged participants in an antitrust conspiracy.

Over the years, observers have debated the effectiveness of this public-private enforce-

ment framework in achieving optimal levels of deterrence and compensation to victims. With

respect to private civil actions, for example, the availability of treble damages has been both

lauded as the key to an effective enforcement system and blamed for burdening business

with litigation of questionable merit. Some observers contend that treble damages are insuf-

ficient to deter and compensate at optimal levels and should be increased to some higher

R E P O R T  A N D  R E C O M M E N D A T I O N S 2 4 1



2 4 2 A N T I T R U S T  M O D E R N I Z A T I O N  C O M M I S S I O N

multiplier; others take the opposite view. With respect to government civil and criminal

enforcement, observers similarly have suggested both that the government has too great

an enforcement arsenal at its disposal and that it has too little. 

Because of the interrelated nature of the rules and procedures governing private and pub-

lic enforcement, the Commission decided to study a range of issues together covering both

private and public enforcement. The recommendations described in this chapter accordingly

address (A) the availability of treble damages and the rules relating to prejudgment inter-

est and attorneys’ fees, as well as the liability of each defendant for the full harm caused

by all participants in an antitrust conspiracy (known as “joint and several liability”); (B) which

parties in a chain of distribution should be allowed to sue to recover antitrust damages; 

(C) whether new authorization should be provided for the Department of Justice or the

Federal Trade Commission to obtain civil fines for substantive, non-criminal antitrust viola-

tions or to seek monetary equitable remedies on an expanded basis; and (D) whether any

changes to current criminal antitrust enforcement and sentencing are needed. 



Chapter III.A 
Private Monetary Remedies and Liability Rules

1 .  I N T R O D U C T I O N

Private antitrust enforcement plays a critically important role in implementing the U.S.

antitrust laws. From the outset, Congress contemplated that private parties would play a cen-

tral role in enforcement of the Sherman Act. Indeed, Senator Sherman believed that indi-

viduals should act as “private attorneys general,” and that the antitrust laws should encour-

age such enforcement.1

The central feature of private antitrust remedies is its provision for treble damages,

which allows plaintiffs in all cases to recover “threefold the damages by him sustained.”2

Successful antitrust plaintiffs may, in addition, recover attorneys’ fees and, in certain cir-

cumstances, prejudgment interest. The effect of these monetary remedies is reinforced by

rules that make defendants jointly and severally liable for damages. That is, each defendant

is liable for the full amount of damages even if several defendants jointly engage in the

unlawful conduct. 

The Commission studied several aspects of private remedies to determine whether they

remain sensible and properly serve these goals in light of the development of antitrust law

over more than 100 years. In particular, the rule of treble damages has long been questioned

by some as potentially too punitive in at least some types of antitrust cases. Much conduct

potentially subject to the antitrust laws can be procompetitive, or at least competitively neu-

tral, and the rules on the lawfulness of such conduct are not always clear. As a result, tre-

ble damages arguably discourage some conduct that would benefit consumers because the

damage exposure exceeds the benefits of the conduct for the company and its customers.

Particularly where the law or facts are not clear, imposing treble damages may be consid-

ered unfairly punitive. Similarly, the availability of attorneys’ fees for plaintiffs has led to crit-

icism that awarding such fees, in addition to treble damages, encourages the filing of friv-

olous antitrust cases, particularly if successful defendants are not entitled to recover their

fees. Finally, limitations on the availability of prejudgment interest have been criticized for

failing to provide successful plaintiffs with full compensation, including compensation for the

time from when they suffer harm to when they ultimately recover.

The Commission also reviewed the consequences of the current rule of joint and sever-

al liability that applies in antitrust cases. Joint and several liability makes all defendants

fully liable for the damages caused by unlawful joint conduct, such that a plaintiff may recov-

er the full amount of the judgment from any one of the defendants. A related rule applica-

ble in antitrust cases bars claims for contribution among defendants. Contribution claims,

if allowed, would permit one defendant to seek “contribution” from another defendant if it
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has paid more than a “fair” share of the judgment. A second, related rule substantially lim-

its “claim reduction” in antitrust cases. Claim reduction in the antitrust context reduces the

plaintiff’s total remaining post-trebling claim to reflect settlement payments already made.

The existing rules of joint and several liability without a right of contribution and only lim-

ited claim reduction have given rise to substantial criticism regarding fairness. These rules

permit plaintiffs to settle with some defendants at an early stage for a relatively small

amount of damages, leaving remaining, non-settling defendants potentially liable for near-

ly the entire damages caused by the joint conduct, trebled. As a result, these rules can cause

a “race” to settle, potentially leaving defendants that had a small or no role in the overall

anticompetitive scheme with disproportionately large potential liability.

The Commission recommends the following.

43. No change is recommended to the statute providing for treble damages in 

antitrust cases.*

44. No change is recommended to the statute that provides for prejudgment interest

in antitrust cases; prejudgment interest should be available only in the 

circumstances currently specified in the statute.†

45. No change is recommended to the statute providing for attorneys’ fees for 

successful antitrust plaintiffs. In considering an award of attorneys’ fees, courts

should consider whether, among other factors, the principal development of the

underlying evidence was in a government investigation.**

46. Congress should enact a statute applicable to all antitrust cases involving 

joint and several liability that would permit non-settling defendants to obtain

reduction of the plaintiffs’ claims by the amount of the settlement(s) or the 

allocated share(s) of liability of the settling defendant(s), whichever is greater. 

The recommended statute should also allow claims for contribution among 

non-settling defendants.††

* Commissioners Carlton, Garza, and Warden do not join this recommendation in full.

† Commissioners Carlton, Delrahim, Garza, Shenefield, and Warden do not join this recommendation. 

** Commissioners Cannon, Litvack, and Warden do not join this recommendation in full.

†† Commissioners Carlton and Garza do not join this recommendation with respect to contribution among
non-settling defendants.



2 .  T R E B L E  D A M A G E S  

A .  Backg r ound

Section 4 of the Clayton Act allows “any person . . . injured in his business or property by

reason of anything forbidden in the antitrust laws” to “recover threefold the damages by him

sustained.”3 This provision directly descends from the original Sherman Act, passed in 1890,

which included the same treble damages provision.4 At the time of the Sherman Act’s pas-

sage, congressional debate centered on whether to provide for double or treble damages;

single damages were not seriously considered as an alternative.5 Senator Sherman and oth-

ers argued that multiple damages should be “commensurate with the difficulty of maintaining

a private action,” punitive, and provide incentives to plaintiffs to act as private attorneys gen-

eral.6

Treble damages have remained the rule in antitrust cases, despite periodic efforts to elim-

inate or limit their availability.7 There are a few instances in which treble damages are not

available. For example, Congress has created a small number of statutory exemptions pur-

suant to which plaintiffs’ damages are not automatically trebled.8 Congress has also pro-

vided for the elimination of treble damages, in specified circumstances, for organizations

that participate in the Department of Justice’s (DOJ) corporate leniency program, which pro-

vides incentives to participants in cartel activity to provide evidence to the DOJ for use in

criminal prosecutions.9

B .  Recommenda t i o n  and  F i n d i ngs  

43. No change is recommended to the statute providing for treble damages in 

antitrust cases.*
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* Commissioners Carlton, Garza, and Warden do not join this recommendation in full. 

Commissioners Carlton and Garza believe further consideration should be given to increasing treble dam-
ages in international price-fixing conspiracies where certain victims of the conduct may not seek com-
pensation in U.S. courts through operation of the Foreign Trade Antitrust Improvements Act. In addition,
they believe it would be appropriate to reduce the multiplier in cases where conduct is overt because
the likelihood of such conduct’s evading detection and, if unlawful, being prosecuted is much lower than
for covert conduct.

As set forth in his separate statement, Commissioner Warden (with whom Commissioner Garza joins)
would permit the award of treble damages where there is proof by clear and convincing evidence of clear-
ly unlawful conduct.
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Treble damages serve five related and important goals: 

(1) Deterring anticompetitive conduct;

(2) Punishing violators of the antitrust laws;

(3) Forcing disgorgement of the benefits of anticompetitive conduct from those violators; 

(4) Providing full compensation to victims of anticompetitive conduct; and 

(5) Providing an incentive to victims to act as “private attorneys general.”10

Although it has been argued that, in certain circumstances, something more or less than

treble damages would better advance one or more of these goals,11 the Commission con-

cludes that an insufficient case has been made for changing the treble damages rule, either

universally or in specified instances.12 The Commission concludes that, on balance, the tre-

ble damages rule well serves the defined goals.

Deterrence. The first broadly recognized purpose of treble damages is deterrence. To elim-

inate the incentive to engage in anticompetitive conduct, a violator must be exposed to for-

feiture of potential gains from such conduct. Treble damages compensate for the reality that

some anticompetitive conduct is likely to evade detection and challenge.13 If a company real-

izes that its anticompetitive conduct has only a 50 percent chance of being detected, and

if its liability were limited to single damages, it would be more likely to engage in that con-

duct because the reward exceeds the risk.14

Punishment of violators. The second recognized purpose of treble damages is to punish

offenders, similar to punitive damages under the common law and other statutes.15 This rea-

son is closely related to the deterrence justification: providing a multiple of damages helps

deter such conduct and highlights societal disapproval of such conduct. Furthermore, in addi-

tion to raising prices, anticompetitive conduct causes allocative inefficiency (for example,

forgone purchases and substitution of less optimal alternatives) that, while reducing con-

sumer welfare, is not reflected in damage calculations.16 Treble damages help to ensure that

the violator pays damages that more fully reflect the harm to society caused by the anti-

competitive conduct.17

Disgorgement of gains. Treble damages also serve the purpose of requiring the disgorge-

ment of unlawfully obtained gains (or profits) that result from anticompetitive conduct.18

Preventing violators from profiting removes incentives to engage in such conduct and there-

by enhances deterrence.19

Compensation to victims. A fourth purpose of treble damages is to ensure full compen-

sation to the victims of anticompetitive conduct. Indeed, in light of the fact that some dam-

ages may not be recoverable (e.g., compensation for interest prior to judgment, or because

of the statute of limitations and the inability to recover “speculative” damages) treble dam-

ages help ensure that victims will receive at least their actual damages.20

Creating incentives for “private attorneys general.” Finally, providing treble damages cre-

ates incentives for private enforcement of the antitrust laws. This is of particular importance

in light of limited government resources to identify and prosecute all anticompetitive con-



R E P O R T  A N D  R E C O M M E N D A T I O N S 2 4 7

duct.21 Incentives for private enforcement reinforce the other objectives of treble damages

by increasing the likelihood that claims will be brought against violators, thereby enhancing

deterrence, appropriate disgorgement and punishment, and compensation to victims.22

The Commission was not presented with substantial evidence or empirical support that

treble damages do not advance these goals. However, some have argued that treble dam-

ages, along with other remedies, can overdeter some conduct that may not be anticompet-

itive and result in duplicative recovery.23 No actual cases or evidence of systematic over-

deterrence were presented to the Commission, however.24

The Commission carefully considered a variety of circumstances in which it was proposed

that the damages multiplier might be decreased (or increased). As described more fully

below, the Commission considered the following (among others): (1) providing treble dam-

ages only in cases where the conduct is clearly unlawful and devoid of competitive benefit;

(2) limiting damages to single damages when the conduct is overt; and, (3) placing the dam-

ages multiplier in the discretion of the trial judge. Ultimately, the Commission declined to

recommend these approaches for the reasons set forth below. 

There is broad consensus that treble damages are appropriate for hard-core cartel con-

duct. Even those who advocate eliminating treble damages in some circumstances agree

that price-fixing and similar conduct should be subject to treble damages.25 Moreover, some

argue that the multiplier should be higher in these cases to compensate for the low likeli-

hood of detection.26 Nonetheless, because the Commission recommends retention of a sin-

gle, uniform multiplier in all antitrust cases, and because hard-core cartel conduct is often

subject to criminal prosecution,27 the Commission does not recommend any increase to the

multiplier for hard-core conduct.

The Commission also declines to recommend a change to provide for only single dam-

ages in rule of reason cases. Several fundamentally similar proposals were advanced to the

Commission to limit treble damages to per se antitrust violations, where the conduct is clear-

ly unlawful and bereft of procompetitive benefits.28 These advocates argue that in cases

other than those—where conduct may be procompetitive or is subject to unclear legal stan-

dards—treble damages may deter or “chill” potentially procompetitive behavior.29 Although

such concerns are reasonable, the Commission concluded that statutorily defining whether

conduct was a per se violation or subject to the rule of reason would prove difficult.30

Furthermore, there is anticompetitive conduct that is not per se unlawful can cause as much

damage as per se violations such as price-fixing.31 Indeed, eliminating treble damages for

such cases could greatly hamper incentives to bring actions, and thus reduce deterrence

too much.32

The Commission also evaluated, but declined to recommend, limiting treble damages to

conduct that is covert.33 For conduct that is publicly open (or “overt”)—such as mergers,

and most joint ventures, distribution contracts, and single-firm conduct—the probability of

detection is close to 100 percent.34 By comparison, much covert cartel activity likely goes
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undetected.35 Given that a principal justification for treble damages is to account for the like-

lihood of detection, there may be no need for multiple damages where the public is aware

of the conduct or it is otherwise overt.36 The Commission declined to recommend the cre-

ation of such a distinction, however, because some overt conduct, such as aspects of a legit-

imate joint venture, may be a disguised cartel, or otherwise cause severe harm.37 As with

the proposed division between per se and rule of reason conduct, such a distinction might

result in increased litigation over whether treble damages are available on the facts of the

conduct.

In light of the concerns with these two proposals, as well as several other similar pro-

posals, the Commission also considered, but rejected, a rule that would leave the decision

whether to award treble damages to the discretion of a judge. A court may be best positioned

to evaluate the severity of the violation, in light of a range of possible factors, and tailor the

penalty accordingly.38 This approach would allow a court to decline to award treble damages

if, for example, the questions of fact are close or the legal standards unclear, the conduct

was overt, or the conduct had sizable procompetitive benefits.39 Allowing judges to award

only single damages in such cases would therefore potentially reduce overdeterrence and

the chilling of procompetitive conduct that may result from mandatory trebling.40 It would also

avoid the need for drafting a statute that defines types of conduct that are and are not sub-

ject to treble damages. The Commission concluded, however, that such an approach would

increase the length and cost of trials as the parties contest factual issues relevant to the

factors to be considered.41 Moreover, judges would be required potentially to balance mul-

tiple, conflicting factors, leading to inconsistency across courts and forum shopping.42

3 .  P R E J U D G M E N T  I N T E R E S T

A .  Backg r ound

Prior to 1980, prejudgment interest was not available for antitrust claims. In 1980, in

response to a recommendation by the National Commission for the Review of Antitrust Law

and Procedure, Congress amended Section 4 of the Clayton Act to permit courts to award

prejudgment interest when it is “just in the circumstances.”43 The statute permits a court

to award prejudgment interest when:

(1) A party filed motions or asserted claims “so lacking in merit” that they could only

have been intended for delay, or “otherwise acted in bad faith”;

(2) A party violated any applicable rule, statute, or court order providing for sanctions

for dilatory behavior; or

(3) A party engaged in conduct primarily intended to delay litigation or raise its cost.44



In the twenty-six years since the amendment, there has been no reported decision award-

ing prejudgment interest in an antitrust case.45

B .  Recommenda t i o n  and  F i n d i ngs

44. No change is recommended to the statute that provides for prejudgment 

interest in antitrust cases; prejudgment interest should be available only in 

the circumstances currently specified in the statute.*

The purpose of the current provision regarding prejudgment interest is to compensate

plaintiffs for dilatory tactics by defendants, which is appropriate. Prejudgment interest is not,

however, more broadly available. When available, prejudgment interest helps to ensure that

a plaintiff harmed by a defendant’s unlawful conduct is fully compensated for its injury. Where

a legal violation has caused harm many years before a plaintiff receives an award of 

damages, the plaintiff has not earned interest on the lost money for that period of time; 

conversely, the defendant may have earned returns on the unlawful gains until paying the

judgment.46 That is, some argue, “the time value of money works in [the] defendants’ favor

. . . [allowing] defendants to profit from their wrong.”47 Because antitrust cases can take sev-

eral years to resolve, prejudgment interest is particularly appropriate.48

Treble damages, a rule to which the Commission recommends no change, adequately

compensate for the general unavailability of prejudgment interest in antitrust cases.49

Treble damages help ensure that injured parties are indirectly compensated for the loss of

the time value of their money and that defendants are not able to profit from their wrongs.

Antitrust damages are not easily calculated at the time of injury in most cases. The current

rule making prejudgment interest unavailable in antitrust cases is thus consistent with the

traditional rule in tort lawsuits, which makes prejudgment interest unavailable because dam-

ages are not readily quantifiable at the time of injury.50 Finally, some courts have effective-

ly compensated for the lack of prejudgment interest by including in the determination of dam-

ages elements such as inflation and interest paid on borrowed capital.51 Changing the rule

relating to prejudgment interest could deter courts from developing sounder rules regard-

ing the treatment of opportunity and capital costs. These considerations, together with lim-
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* Commissioners Carlton, Delrahim, Garza, Shenefield, and Warden do not join this recommendation. 

Commissioners Carlton, Delrahim, Garza, and Shenefield would provide mandatory prejudgment interest
from the time of injury in order to compensate injured parties fully for the time value of money. 

Commissioner Warden would provide mandatory prejudgment interest from the time of injury in any case
where damages are not trebled.
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ited evidence and argument in support of greater availability of prejudgment interest in the

Commission’s record,52 leads the Commission not to recommend any change to the current

statute.

4 .  A T T O R N E Y S ’  F E E S

A .  Backg r ound

Section 4 of the Clayton Act, as the Sherman Act did before it, permits successful plaintiffs

to recover reasonable attorneys’ fees and costs.53 A plaintiff is considered to be “success-

ful,” and an award of attorneys’ fees is mandatory, whenever any damages are awarded.54

In addition, a plaintiff seeking injunctive relief under Section 16 of the Clayton Act may, if it

“substantially prevails,” recover attorneys’ fees.55 The purpose of awarding attorneys’ fees

to prevailing plaintiffs is to help ensure that plaintiffs with meritorious claims will have access

to counsel to redress antitrust violations.56 They also provide additional incentives to private

parties to bring lawsuits prosecuting anticompetitive conduct.57 A successful defendant, how-

ever, is not entitled to recover attorneys’ fees.58

Although the Clayton Act entitles a successful antitrust plaintiff to recover reasonable

attorneys’ fees, the courts still must determine whether the requested fees are in fact “rea-

sonable.”59 Some courts consider factors such as the novelty of the issues in the case, the

skill required to perform the legal services properly, the attorney’s experience and reputa-

tion, the undesirability of the case, and numerous other factors.60 Many courts start with a

“lodestar” figure, which is the attorney’s hourly rate multiplied by the attorney’s hours

worked.61 The court then makes adjustments to that lodestar figure if appropriate.62

B .  Recommenda t i o n  and  F i n d i ngs

45. No change is recommended to the statute providing for attorneys’ fees for 

successful antitrust plaintiffs. In considering an award of attorneys’ fees, courts

should consider whether, among other factors, the principal development of 

the underlying evidence was in a government investigation.*

* Commissioners Cannon, Litvack, and Warden do not join this recommendation in full.

Commissioner Cannon would not make any recommendation regarding the factors to be considered by
courts in awarding attorneys’ fees, but otherwise joins the recommendation.

Commissioner Litvack would make attorneys’ fees available to prevailing defendants as well. 

As set forth in his separate statement, Commissioner Warden would award attorneys’ fees to prevail-
ing defendants in cases brought by competitors.



By statute, successful antitrust plaintiffs are entitled to mandatory attorneys’ fees. But

it is within a court’s discretion to determine when those fees are reasonable, and to make

upward or downward adjustments when necessary. These fees are intended to compensate

plaintiffs for undertaking risky, costly litigation.63

Because fees are intended to provide an incentive to discover and prosecute anticom-

petitive conduct, they are less necessary where much of that evidence has been developed

as part of a government investigation. In such cases the plaintiff’s case is often already

made by the underlying criminal conviction.64 Courts should therefore consider whether the

plaintiffs were relying on such evidence, and reduce fees appropriately in such cases to

reflect the relative lack of risk and burden.

5 .  C O N T R I B U T I O N  A N D  C L A I M  R E D U C T I O N

A . Backg r ound

Under the antitrust laws, liability is joint and several for all defendants, with no right of con-

tribution among defendants.65 Thus, a plaintiff may obtain treble the damages resulting from

the entire conspiracy from a single participant of a price-fixing conspiracy or other anti-

competitive agreement. An antitrust defendant may not seek contribution from any other co-

conspirator, however. In addition, if one or more defendants settle an antitrust claim, under

the rule governing claim reduction, the plaintiff’s remaining claim is reduced, after trebling,

by the amount of the settlement.66 Under these combined rules, if an alleged co-conspira-

tor settles for less than the full amount of damages fairly attributable to it, trebled, non-set-

tling defendants arguably remain liable for more than their “fair” share of damages.67

The policy questions raised by these rules have been debated extensively over the past

two decades, particularly preceding and in the immediate wake of the Supreme Court’s 1981

decision in Texas Industries, Inc. v. Radcliff Materials, Inc.68 That decision explained that any

change to the traditional, existing rule was for Congress, not the courts, to make.69 Up to

now, however, Congress has declined to legislate in the area.70 Indeed, Congress recently

reconfirmed the general application of the rule of joint and several liability in antitrust cases

when it passed the Antitrust Criminal Penalty Enhancement and Reform Act of 2004

(ACPERA) in June 2004.71
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B . Recommenda t i o n  and  F i n d i ngs

46. Congress should enact a statute applicable to all antitrust cases involving joint 

and several liability that would permit non-settling defendants to obtain reduction

of the plaintiffs’ claims by the amount of the settlement(s) or the allocated

share(s) of liability of the settling defendant(s), whichever is greater. 

The recommended statute should also allow claims for contribution 

among non-settling defendants.*

The current rules concerning contribution and claim reduction are fundamentally unfair.72

Antitrust defendants are jointly and severally liable, but defendants may seek reduction of

plaintiffs’ claims only of the amount paid by settling defendants, after total damages have

been determined and trebled, and also may not seek contribution from non-settling defen-

dants. The combination of a very limited right to claim reduction and no right of contribu-

tion means that one defendant may be responsible for nearly all of the damage caused by

an antitrust conspiracy.73 These rules create significant pressure on defendants to settle

antitrust claims, even those claims of questionable merit, simply to avoid the potential for

excessive liability.74 This dynamic permits plaintiffs to engage in “whipsaw” settlement tac-

tics, playing defendants off one another to race to settle early or be left potentially liable

for nearly the full remaining amount of the claims.75 As a result, less culpable defendants

may pay an unfairly large share of total damages, while more culpable defendants escape

significant (or any) liability.76 Although the existing rules can maximize deterrence and

encourage the resolution of antitrust claims through quick settlement,77 they may also

overdeter conduct that may not be anticompetitive by exposing individual defendants to

potential liability for damages far in excess of the benefits they derived from their conduct. 

Congress should enact legislation applicable to all antitrust cases involving joint and sev-

eral liability that would address both concerns. The legislation should permit non-settling

defendants to obtain reduction of the plaintiffs’ remaining claims against the non-settling

defendants by the ratable share of liability of the settling defendants or the amount of the

settlement, whichever is greater. (As explained below, the ratable share of liability would be

based in most cases on the defendants’ market shares.) The contribution provision should

permit non-settling defendants to seek contribution from other non-settling defendants to

* Commissioners Carlton and Garza do not join this recommendation with respect to a right of contribu-
tion among non-settling defendants. Commissioner Carlton believes that pursuit of claims for contribu-
tion among non-settling defendants would be a misuse of judicial resources. Commissioner Garza
believes that current policy better furthers the goal of deterrence by destabilizing cartels and discour-
aging their formation and that the goals of deterrence and judicial efficiency outweigh any concern for
“fairness” among defendants in cartel cases.



the extent a plaintiff has collected a disproportionate share of its judgment from one or more

of the non-settling defendants. Together, these provisions would enhance fairness among

both settling and non-settling defendants, while not undermining overall deterrence or the

efficient resolution of antitrust litigation through settlement. Indeed, the combination of claim

reduction and contribution results in defendants paying a properly allocated share of dam-

ages. It also helps ensure that all defendants face an appropriate level of deterrence.78 The

two principal components of the proposed legislation are more fully described below. 

Illustration of Effect of Commission’s Recommendation

Companies A, B, and C enter into an arrangement to fix prices. The violation is per se illegal. Plaintiff

sues all three companies for a total of $100m (to be trebled). Plaintiff settles with A before trial for $80

million, and a court finds B and C liable as alleged.

Defendant Market Share Liability Under Current Law Liability Under Proposed Law

A 50% $80 million in settlement $80 million in settlement

B 30% $220 million (joint and several $150 million, with claim for 

with C) contribution against C for up  

to $60 million

C 20% $220 million (joint and several $150 million, with claim for 

with B) contribution against B for up  

to $90 million

Plaintiff’s Total Recovery $300 million, with $220 million $230 million, with $150 million 

coming from B and/or C as coming from B and/or C as  

Plaintiff sees fit to collect. Plaintiff sees fit to collect.

First, the claim reduction provision would reduce the remaining liability of the non-settling

defendants by the amount of the settlement or the ratable share of liability of the settling

defendant(s), whichever is greater. This ensures that non-settling defendants are not made

worse off, in the form of liability potentially greatly disproportionate to their relative contri-

bution to the anticompetitive conduct, as a result of settlements between the plaintiffs and

other defendants.79 Claim reduction can thus provide much greater fairness between set-

tling and non-settling defendants.80 Plaintiffs’ total possible recovery will not be reduced by

the availability of claim reduction, however. The only reduction in plaintiffs’ recovery will come

from its decision to settle a claim rather than pursue it through to judgment, thereby gain-

ing a certain recovery in exchange for forgoing a chance at larger recovery while avoiding

the risk of no recovery at all.

The Commission understands that allowing claim reduction will likely reduce incentives

for settlement, at least to some extent.81 Nonetheless, reducing “whipsaw” settlements is

worth the reduction in the likelihood of settlements and deterrence that claim reduction may
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create.82 To be sure, some plaintiffs may be deterred from settling out of fears that they will

be doing so “too cheaply.”83 But incentives for settlement will remain, and claim reduction

will have the salutary effect of encouraging plaintiffs to consider more carefully the proper

amount of the settlement with each defendant.84 Finally, claim reduction should not signif-

icantly hamper overall deterrence, because non-settling defendants will still face significant,

joint and several treble damages liability for the remainder of the plaintiffs’ claim.

Second, the recommended statute should allow claims for contribution, but only among

non-settling antitrust violators. Contribution would not be available against settling defen-

dants. By making contribution available only among non-settling defendants, defendants will

not be deterred from settling by the threat that their liability may later be increased through

a contribution action.85 Accordingly, defendants can “buy peace” through settlement without

concern over future claims for contribution. Furthermore, this rule should not reduce incen-

tives to settle; on the contrary, it leaves the same incentives to settle as the current rule bar-

ring contribution altogether.86 Finally, and perhaps most importantly, providing this limited right

of contribution in no way reduces the total recovery of the plaintiff, as it serves solely to appor-

tion liability among defendants after a plaintiff has recovered a judgment against them. 

This limited right of contribution should not significantly reduce overall deterrence of

antitrust violations. First, it helps ensure all defendants will be liable for a fair share of the

damages caused; no guilty party can get off “free.”87 Second, companies do not appear to

consider whether their conduct will give rise to joint and several liability, let alone whether

they will have contribution rights, until they are in litigation.88 Furthermore, the proposed

statute will enhance fairness by ensuring that liability among non-settling defendants is more

equitably allocated.89 The rule thus also protects innocent parties, or those with a very minor

role in an anticompetitive scheme, from having to settle claims due to the threat of liabili-

ty for industry-wide damages in great disproportion to their role (if any) in the conduct.90

Adoption of a rule providing for claim reduction and for contribution requires a method

of allocating shares of liability for purposes of determining the plaintiffs’ claims remaining

after a settlement. The Commission recommends that each defendant’s allocated share of

liability, for either claim reduction or contribution, be equal to each defendant’s market share

or gain from the antitrust violation. Allocation based on market share should be relatively

easily accomplished in the substantial majority of multiple-defendant cases, such as price-

fixing conspiracies, and should not significantly increase litigation costs. For those cases

in which market share would not be an appropriate basis for allocating liability, use of rel-

ative gain makes for an appropriate substitute that is also reasonably straightforward to cal-

culate. The Commission does not recommend that the statute contain more tailored cal-

culation mechanisms for various types of violations,91 because such approaches could

potentially complicate the contribution proceeding and add to the burden on the courts. 

The Commission has provided a possible statute in Annex A that would implement the

Commission’s recommendation. It is generally consistent with, although somewhat more



comprehensive than, several other proposals considered by Congress that would implement

either claim reduction or contribution, or both.92 The model set out here is based largely on

a substitute/alternative to S. 995, proposed by Assistant Attorney General William Baxter

in 1981. The American Bar Association, Section of Antitrust Law proposed model legisla-

tion to the Commission that is also worthy of congressional consideration and would, in large

part, implement the Commission’s recommendations as well.93
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A N N E X  A

P roposed  S t a t u t e

The Clayton Act (15 U.S.C. § 12 et seq.) is amended by inserting after Section 4H the follow-

ing new section: 

SEC. 4I. (a) In any action under Section 4, 4A, or 4C of this Act, the court shall reduce

the claim of any person releasing any person from liability or potential liability for dam-

ages by the greatest of: (1) any amount stipulated for this purpose; (2) the amount of

the consideration paid for the release; or (3) treble the actual allocated share of dam-

ages of the person released. 

(b) Any person who is liable for damages in an action brought under Section 4, 4A, or

4C of this Act may claim contribution, in accordance with this Section, from any other

person jointly liable for such damages. 

(c) Contribution may not be claimed by or from a person who, pursuant to a settlement

agreement entered into in good faith with a plaintiff in the action in respect of which

contribution rights are claimed, has been released from liability or potential liability for

the underlying claim.

(d) A claim for contribution may be asserted by cross-claim, counterclaim, or third-party

claim in the same action as that in respect of which contribution rights are claimed,

or in a separate action.

(e) Claim reduction and contribution rights shall, to the extent consistent with the fair

and expeditious conduct of litigation, be determined in a proceeding following the trial

of the action in respect of which claim reduction or contribution rights are claimed.

(f) A claim for contribution shall be forever barred unless filed within six months after

the entry of the final judgment for which contribution is sought. 

(g) For the purposes of claim reduction and contribution, the allocated share of dam-

ages of each defendant shall be determined on the basis of each defendant’s market

share, unless so doing would be impractical or unjust in light of the nature of the unlaw-

ful conduct. If use of market share is not practical or is unjust, the court shall, in its

discretion, use the gain of each defendant from the violation or any other method that

would be equitable.

(h) Claim reduction and contribution rights shall be determined by the court sitting with-

out a jury.

(i) Nothing in this section shall affect the joint and several liability of any person. 



Sec t i o n - by - Sec t i o n  Ana l y s i s

Subsection (a) provides for claim reduction. Claim reduction would be available for all types

of antitrust violations, as explained with respect to Subsection (b). The plaintiff’s claim would

be reduced by the greatest of the amount of the settlement, the amount stipulated to in the

settlement agreement, or treble the allocated share of the settling defendant’s damages,

as calculated pursuant to Subsection (g). 

Subsection (b) makes the right of contribution applicable to all actions brought under the

relevant sections of the Clayton Act. Although the substantial majority of cases in which

these rules would have significant application are likely to be horizontal price-fixing cases,

there is no reason specifically to limit the applicability of the statute to those types of

antitrust cases.

Subsection (c) limits contribution claims to non-settling defendants. This limitation

ensures that settling defendants will be able to remove themselves completely from the lit-

igation without worrying about subsequent claims of contribution from co-conspirators or

other defendants (it also prevents settling defendants who paid “too much” from seeking

to recover a portion of their overpayment from non-settling defendants). 

Subsection (d) provides non-settling defendants with multiple procedural options for

bringing a claim for contribution, and thus maximizes the flexibility of defendants in seek-

ing contribution.

Subsection (e) provides that claim reduction and contribution issues should be adjudi-

cated after the trial on the main action wherever possible. This provision achieves three

objectives. (1) It ensures that contribution issues remain exclusively among defendants; (2)

it prevents the main action from becoming unduly complicated; and (3) it eliminates unnec-

essary adjudication of issues relating to contribution if liability is not established. If, how-

ever, the court determined that some issues relating to contribution could be resolved more

expeditiously during the main case, this provision would permit the court to allow for such

issues to be addressed during the main proceeding.

Subsection (f) creates a statute of limitations of six months after the entry of final judg-

ment for contribution claims to be brought. 

Subsection (g) addresses the method of allocating liability among multiple antitrust

defendants for purposes both of claim reduction and contribution. This provision makes mar-

ket share the presumptive basis for allocating liability among defendants for purposes of

contribution and for purposes of determining the proper claim reduction of plaintiff’s claims.

It calls for the use of gain from the conduct as a secondary method, or any other method

equitable in the circumstances.

Subsection (h) provides that claim reduction and contribution issues are to be decided

without the use of a jury. 

R E P O R T  A N D  R E C O M M E N D A T I O N S 2 5 7



2 5 8 A N T I T R U S T  M O D E R N I Z A T I O N  C O M M I S S I O N

Subsection (i) reaffirms that the joint and several liability of antitrust defendants is not

affected by any of the provisions. This provision ensures that plaintiffs will not bear any risk

of reduced recovery from insolvent defendants and thus will be able fully to recover their

damages (so long as at least one defendant is sufficiently solvent to pay the entire claim).
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Chapter III.B 
Indirect Purchaser Litigation 

1 .  I N T R O D U C T I O N

When an antitrust violation occurs, it may harm many firms and consumers in connected mar-

kets. To remedy such injuries, the Clayton Act allows parties to sue for treble damages if

they suffer antitrust injury—“injury of the type the antitrust laws were intended to prevent”—

as the result of an antitrust violation.1 Not everyone claiming an antitrust injury may sue,

however. The courts have used factors such as whether a plaintiff’s injury is “too remote”

from the antitrust violation to determine whether an injured private party is a “proper plain-

tiff” to bring suit under the Clayton Act.2 In addition, even some parties that may sue to

enjoin a defendant’s antitrust violation are not permitted to sue for damages. The Supreme

Court has limited the standing of parties to sue for antitrust damages, because “Congress

did not intend the antitrust laws to provide a remedy in damages for all injuries that might

conceivably be traced to an antitrust violation.”3

One difficult question is whether all parties in a chain of distribution may sue to recover

damages resulting from the same antitrust violation. As an illegal overcharge is passed

through a distribution chain, each of the parties in that chain may suffer antitrust injury. For

example, when a price-fixing manufacturer overcharges for the goods it sells, the party who

purchases the goods directly from that manufacturer pays the overcharge in the first

instance. This “direct purchaser” then may incorporate the price-fixed good into the prod-

ucts it sells and pass on to its distributors all or some portion of the manufacturer’s over-

charge. In turn, the distributors may be able to pass on all or part of that overcharge to con-

sumers. Because neither the distributors nor the consumers have purchased directly from

the price-fixing manufacturer, they are called “indirect purchasers.” Thus, the damages

from the original antitrust violation may flow from direct to indirect purchasers.

Such fact patterns raise a question for antitrust law: Should only direct purchasers, or

both direct and indirect purchasers, be allowed to sue to recover damages stemming from

the same antitrust violation? The Supreme Court first considered a related question in 1968.

In Hanover Shoe, Inc. v. United Shoe Machinery Corp. the Court held that an antitrust defen-

dant could not avoid liability to a direct purchaser by arguing that the plaintiff, a direct pur-

chaser, had “passed on” to indirect purchasers the illegal overcharges initially paid by the

plaintiff.4 Almost ten years later, in 1977, the Court addressed specifically whether indirect,

as well as direct, purchasers could sue for damages under federal antitrust law. In Illinois

Brick Co. v. Illinois the Court held that only direct purchasers may sue under federal antitrust

law to recover for damages from anticompetitive overcharges.5



2 6 6 A N T I T R U S T  M O D E R N I Z A T I O N  C O M M I S S I O N

State governments have largely refused to take the same approach under state antitrust
laws. Through legislation or court decisions, many states have adopted policies that allow
indirect, as well as direct, purchasers to sue under state antitrust law to recover damages.
The result typically has been that direct purchasers sue in federal court, and indirect pur-
chasers sue in state court, to recover damages resulting from the same antitrust violation. 

Vigorous debate over whether to allow only direct, or both direct and indirect, purchasers
to seek antitrust damages has continued for almost thirty years. During that time, the con-
flict between federal and state approaches has itself spawned problems. For example,
because indirect purchasers typically cannot join direct purchasers in pursuing remedies in
federal court under federal antitrust law, direct and indirect purchasers have often brought
multiple, duplicative lawsuits in federal and state courts, where one proceeding might have
sufficed to resolve all liability and damage issues in a single forum. During this time, the
conflict also has increased the potential for duplicative and otherwise inconsistent recov-
eries, which then skews the incentives of plaintiffs and defendants to settle. 

The Class Action Fairness Act (CAFA), which Congress passed in June 2005, may mitigate
certain of these problems to some extent.6 Among other things, CAFA allows defendants to
remove certain indirect purchaser class actions from state to federal court, where they can
be consolidated with direct purchaser actions filed in federal court. However, there are excep-
tions to removal under CAFA. In addition, CAFA does not permit the consolidation of cases
in a single federal court for trial. These limitations have lead some to question whether CAFA
provides a sufficient remedy. 

The problems created by duplicative lawsuits in federal and state courts have led many
observers to seek a way to eliminate the current conflict between federal and state indirect
purchaser policies. Some advocate a federal statute to allow recovery by both direct and indi-
rect purchasers. Others would prefer that Congress preempt the state statutes and case law
that allow indirect purchasers to sue and recover damages. The Commission examined the
problems that conflicting federal and state policies on indirect purchaser recovery create, and
whether the benefits of changing either federal or state law would be worth the costs. 

These are difficult and contentious issues. Half of the Commissioners believe that, if one
could address this issue on a clean slate, the best policy would be to permit only direct pur-
chaser claims.* Nonetheless, the Commission recognizes that the issue must be addressed

* Commissioners Carlton, Garza, Jacobson, Litvack, Valentine, and Warden would favor allowing only
direct purchaser claims, if writing on a clean slate. They believe that allowing only direct purchasers to
sue would provide the most effective deterrence mechanism, and would avoid duplicative recoveries,
speculative inquiries about how damages may have been passed on through the chain of distribution,
and complex litigation. (Commissioner Carlton would allow for minor exceptions to the rule allowing only
direct purchasers to sue.) Three of those Commissioners—Carlton, Litvack, and Warden—would rec-
ommend preemption of state law to implement that rule because they believe that achievement of those
goals overrides considerations of federalism and political pragmatism.

Commissioners Burchfield, Delrahim, Kempf, Shenefield, and Yarowsky would allow suits by both direct
and indirect purchasers. 
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in light of the history of the past thirty years. Accordingly, despite disagreement about which
policy would be best a priori, the Commission largely reached consensus on a practical
approach to reduce the complexity and costs generated by the existing conflict between fed-
eral and state policies. The Commission makes the following recommendation.

47. Direct and indirect purchaser litigation would be more efficient and more fair if it 

took place in one federal court for all purposes, including trial, and did not result 

in duplicative recoveries, denial of recoveries to persons who suffered injury,

and windfall recoveries to persons who did not suffer injury. To facilitate this,

Congress should enact a comprehensive statute with the following elements:*

● Overrule Illinois Brick and Hanover Shoe to the extent necessary to allow 

both direct and indirect purchasers to sue to recover for actual damages from

violations of federal antitrust law. Damages in such actions could not exceed 

the overcharges (trebled) incurred by direct purchasers. Damages should be

apportioned among all purchaser plaintiffs—both direct and indirect—in full 

satisfaction of their claims in accordance with the evidence as to the extent 

of the actual damages they suffered. 

● Allow removal of indirect purchaser actions brought under state antitrust law 

to federal court to the full extent permitted under Article III.†

● Allow consolidation of all direct and indirect purchaser actions in a single 

federal forum for both pre-trial and trial proceedings. 

● Allow for certification of classes of direct purchasers, consistent with current

practice, without regard to whether the injury alleged was passed on to 

customers of the direct purchasers. 

* Commissioners Cannon, Carlton, and Garza do not join this recommendation. 

† Commissioner Delrahim does not join this aspect of the recommendation. 
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2 .  B A C K G R O U N D

The following explains the history of the controversy over direct and indirect purchaser liti-

gation and discusses the problems that conflicting federal and state policies have created,

as well as attempts so far to address those problems. 

A .  H i s t o r y

As noted above, the question of how to treat the “pass on” of antitrust damages from one

purchaser to the next first arose in Hanover Shoe, Inc. v. United Shoe Machinery.7 There, the

Supreme Court held that an antitrust defendant could not assert the pass on of overcharges

from one purchaser to the next as a defense in a suit brought by the direct purchaser.8 The

ruling thus enabled direct purchasers to recover all overcharges they suffered from an

antitrust violation, even if the direct purchasers passed on some or all of the overcharge to

their customers (that is, indirect purchasers). In 1977, nearly ten years later, the Supreme

Court in Illinois Brick Co. v. Illinois applied what it saw as the logical corollary, holding that fed-

eral antitrust law allowed only direct purchasers, and not indirect purchasers, to sue to recov-

er the overcharge they had paid.9 The Court viewed this as applying the same rule to both

plaintiffs and defendants: neither could rely on the pass on of overcharges to either bring,

or defend against, a suit based on federal antitrust law.10 The Court further reasoned that

restricting suits solely to direct purchasers would promote more effective private enforcement

and avoid multiple and inconsistent liability for defendants and the need to “trace the com-

plex economic adjustments” to determine the impact on indirect purchasers.11

A vigorous dissent, however, argued that the holding “frustrates both the compensation

and deterrence objectives of the treble-damages action.”12 The dissenters emphasized con-

gressional intent that consumers recover for their antitrust injuries, as had been recently

expressed in 1976, when Congress passed legislation to allow state attorneys general to

use parens patriae authority to sue for Sherman Act violations on behalf of state citizens.13

The dissenters were not persuaded that the complexity of assessing and allocating dam-

ages for both direct and indirect purchasers was any greater than the complexity of other

antitrust issues.14

The Court’s decision in Illinois Brick immediately sparked a heated controversy.15 Critics,

including leading Senators and Representatives, agreed with the dissent that the decision

ignored the will of Congress by leaving consumers and other indirect purchasers without a

remedy to redress serious antitrust injuries.16 Bills to overrule the decision by federal

statute were quickly introduced.17 Despite intensive efforts, however, these bills failed, and

the rule of Illinois Brick has continued to govern in federal courts.18

Attacks on Illinois Brick were not limited to efforts in Congress; opponents brought their

case to state legislatures and courthouses as well. Starting with California in 1978, legis-

latures in many states began passing Illinois Brick “repealers”—that is, statutes that specif-

ically authorized indirect purchasers to recover damages under state antitrust laws.19 In some
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states, courts interpreted existing state laws to allow recoveries by indirect purchasers

alleging antitrust violations.20 In 1989 the Supreme Court confirmed the validity of state laws

permitting indirect purchasers to sue for damages, holding that those laws were not implied-

ly preempted by federal antitrust law.21 At the present, more than thirty-five states permit indi-

rect, as well as direct, purchasers to sue for damages under state law.22

B .  P r ob l ems  and  A t t emp t s  t o  Add r e s s  Them

Indirect purchaser litigation under state law has become increasingly common, especially

since the mid-1990s.23 Such cases are frequently pursued separately rather than consoli-

dated with other actions in a federal court proceeding. Litigation involving recoveries by direct

and indirect purchasers for the same antitrust violation often has proceeded in at least two

different courts, with direct purchasers filing under federal antitrust law in federal courts and

indirect purchasers pursuing their state antitrust claims in state courts, resulting in waste-

ful, duplicative litigation.24

Some judges and parties have taken steps to reduce the duplication and wasted

resources resulting from multiple federal and state proceedings concerning the same

alleged antitrust violation. For example, on occasion, a federal judge presiding over a direct

purchaser action has “contact[ed] the various state judges in an attempt to coordinate dis-

covery, thus avoiding duplicative efforts; in most instances, those attempts were success-

ful.”25 Some indirect purchasers have brought their state law damage claims in federal court

under the federal court’s supplemental jurisdiction.26 In these cases, the indirect purchasers

have asserted a federal antitrust claim seeking injunctive relief (which is not barred under

Illinois Brick) and have requested that the federal court hear their state law claims for dam-

ages pursuant to the court’s supplemental jurisdiction.27 Although this procedure appears

to have been used successfully with some frequency in recent years,28 it can provide only

a partial remedy to the problems of duplicative litigation. Plaintiffs may not use it when 

they cannot seek injunctive relief, for example, from a price-fixing cartel that has disband-

ed following criminal prosecution. In addition, defendants cannot use a federal court’s sup-

plemental jurisdiction to remove cases from state court to federal court, where they can be 

consolidated.

Under the new CAFA enacted by Congress in June 2005, however, defendants now can

remove certain indirect purchaser class actions to federal court, where they may be con-

solidated with other actions, pursuant to the multidistrict litigation (MDL) process.29 Under

CAFA, “[f]ederal jurisdiction, with a few exceptions, now exists over class actions in which

(1) minimal diversity exists (that is, where at least one plaintiff and one defendant are

diverse), (2) the putative class contains at least 100 members, and (3) the amount in con-

troversy is at least $5 million.”30 CAFA does create a number of exceptions to this broad

grant; however, as discussed below, some predict that these will have limited application

to state indirect purchaser class actions.31 Even if removal is achieved, the Supreme Court’s
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holding in Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach limits the purposes for which

cases may be consolidated through the MDL process to pretrial proceedings.32 This means

that even when CAFA has allowed direct and indirect purchaser cases to be consolidated,

those cases must be split up and returned to the originating federal courts for trial. 

3 .  R E C O M M E N D A T I O N  A N D  F I N D I N G S

47. Direct and indirect purchaser litigation would be more efficient and more fair if it 

took place in one federal court for all purposes, including trial, and did not result 

in duplicative recoveries, denial of recoveries to persons who suffered injury,

and windfall recoveries to persons who did not suffer injury. To facilitate this,

Congress should enact a comprehensive statute with the following elements:*

● Overrule Illinois Brick and Hanover Shoe to the extent necessary to allow 

both direct and indirect purchasers to sue to recover for actual damages from 

violations of federal antitrust law. Damages in such actions could not exceed 

the overcharges (trebled) incurred by direct purchasers. Damages should be

apportioned among all purchaser plaintiffs—both direct and indirect—in full 

satisfaction of their claims in accordance with the evidence as to the extent 

of the actual damages they suffered.

* Commissioners Cannon, Carlton, and Garza do not join this recommendation. 

Commissioner Cannon does not join this recommendation because he believes that the problems due
to the conflict between federal and state policy in this area are likely to be ameliorated to a large extent
by CAFA, which makes it easier for state antitrust claims to be combined with federal antitrust claims
and litigated in one federal court proceeding. 

Commissioner Carlton does not join this recommendation because he believes standing should be lim-
ited to direct purchasers except where federal courts currently recognize an exception to the rule, includ-
ing where the direct purchaser is alleged to be participating in the conspiracy. He would also consider
allowing, after some period, a class of indirect purchasers to sue in cases where an insufficient num-
ber of direct purchasers come forward to sue. Additional study would be needed to refine this exception
and to determine how to precisely define “insufficient.” 

Although Commissioner Garza would not recommend preemption of those state laws allowing indirect
purchasers to sue under state antitrust law, she would not abandon federal policy, which she considers
to be the optimal policy for reasons explained in this Report. She concurs in the view of Commissioner
Cannon that CAFA may substantially ameliorate much of the burden arising out of conflicting state and
federal policies and is concerned that the benefits of legislation proposed by the Commission would not
outweigh the detriment of abandoning federal policy. In addition, while she does not join in this recom-
mendation as a whole, she supports legislation that would allow consolidation of all direct and indirect
purchaser actions in a single forum for both pretrial and trial proceedings, and also supports legislation
allowing removal of indirect purchaser actions brought under state antitrust law to federal court to the
full extent permitted under Article III. 
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● Allow removal of indirect purchaser actions brought under state antitrust law 

to federal court to the full extent permitted under Article III.*

● Allow consolidation of all direct and indirect purchaser actions in a single 

federal forum for both pre-trial and trial proceedings.

● Allow for certification of classes of direct purchasers, consistent with current

practice, without regard to whether the injury alleged was passed on to 

customers of the direct purchasers.

A .  Reasons  f o r  t h e  Commiss i on ’s  Recommenda t i o n

1. Duplicative federal direct purchaser and state indirect purchaser litigation imposes undue

burdens on the judicial system and the parties, wastes resources, increases the risk of

duplicative recoveries, skews the parties’ incentives to settle, and hinders efficient global

settlements 

The conflict between federal and state policies on indirect purchaser damage actions has

created a variety of problems. Absent the consolidation of federal and state cases involv-

ing direct and indirect purchasers, defendants must respond to complaints about the same

conduct in multiple courts.33 Burdensome and uncoordinated discovery increases costs to

defendants and disadvantages plaintiffs as well, because they do not have access to mate-

rials produced in other actions. Even when pretrial consolidation of federal direct and state

indirect purchaser actions is possible under federal MDL rules, Lexecon requires that

actions be returned to their originating courts for trial,34 causing duplicative and wasteful

trials. With trials proceeding in at least two, and maybe more, different courts, a defendant

may be liable for duplicative damages—the amount of the overcharge to the direct purchaser

in the first instance, plus whatever overcharges the direct purchaser was able to pass on

to indirect purchasers.35 Correspondingly, direct purchasers may receive “windfall” awards

exceeding their actual damages. Furthermore, when all parties are not before a single court,

it can be difficult to negotiate and implement a global settlement.36 Defendants also may

confront costs due to the asymmetric application of collateral estoppel: a finding by one

court that the defendant did violate the antitrust law may be used by plaintiffs to establish

* Commissioner Delrahim does not join this aspect of the recommendation. He would not expand the avail-
ability of removal of state court actions to federal court. 

Although Commissioners Litvack, Shenefield, and Warden join this aspect of the recommendation, they
would prefer to preempt state laws to require that any claim for damages by an indirect purchaser must
be brought in federal court under federal antitrust law.
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liability in other suits, but a finding in one suit that the defendant did not violate the

antitrust laws may not be used by the defendant to seek dismissal of other suits.37

2. Current efforts to ameliorate these problems cannot alone provide sufficient remedies 

The Commission commends the voluntary coordination among courts overseeing multi-

ple proceedings and the parties involved to reduce the burdens on the parties and the

courts. Such efforts alone are insufficient to address these problems, however, and the need

for such coordination reveals the types of burdens on courts that duplicative direct and indi-

rect purchaser actions create. Increased use of supplemental jurisdiction promotes con-

solidation and is therefore commendable, but it cannot adequately address the problem of

duplicative litigation. Indirect purchasers of goods from a disbanded cartel cannot seek

injunctive relief and therefore do not have a basis on which to request that a court invoke

its supplemental jurisdiction. A federal court’s supplemental jurisdiction is also not avail-

able to defendants as a basis for removal.

CAFA is likely to promote removal of state court indirect purchaser class actions, there-

by permitting their consolidation in federal court. It may also lead more plaintiffs to file ini-

tially in federal court, likewise permitting consolidation. Indeed, if predictions of some are

correct that CAFA will facilitate the removal of a large majority of state indirect purchaser

actions to federal court—because CAFA’s requirements will generally be met and its excep-

tions will seldom apply38—that could greatly reduce the waste of resources associated with

multiple indirect purchaser actions in state courts, at least at the pretrial phase.39 The

Commission is loath to rely on such predictions, however. Because CAFA has several excep-

tions that may apply to indirect purchaser actions, plaintiffs may seek to use CAFA’s excep-

tions to avoid removal, and a significant number of actions may remain in state court.40 In

addition, CAFA applies only to class actions—not to claims brought by large indirect pur-

chasers, who can afford to bring lawsuits individually rather than through a class action.

Moreover, indirect purchasers may opt out of a class action and assert their claims direct-

ly in state court; such actions would be outside CAFA’s reach.41 CAFA also does not apply

to parens patriae actions by state attorneys general.42

Perhaps most importantly, CAFA does not overrule the Supreme Court’s ruling in Lexecon,

which permits consolidation of class actions in one federal district court only for pretrial mat-

ters, such as discovery, class certification, and summary judgment motions. For trial, the

Supreme Court’s ruling in Lexecon requires consolidated cases to be split up again and

returned to their originating courts.43 This rule frustrates the goal of resolving interrelated

direct and indirect purchaser claims in one forum to avoid duplicative proceedings and recov-

eries. Finally, CAFA does not address substantive and procedural issues unique to indirect

purchaser litigation. 
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3. Federalism and political pragmatism require deference to many states’ clearly expressed

preferences that indirect purchasers be allowed to sue for antitrust damages, and these

values outweigh arguments in favor of limiting both federal and state recoveries to direct

purchasers only 

One way to simplify direct and indirect purchaser litigation would be for Congress explic-

itly to preempt state laws allowing indirect purchaser actions. A majority of the Commission

concluded, however, that principles of federalism and practical political concerns counsel

in favor of deference to the clear preference expressed by more than thirty-five states that

allow indirect purchasers to pursue relief. 

In evaluating possible recommendations on direct and indirect purchaser litigation, the

Commission considered a wide variety of relevant policy considerations. The most funda-

mental criticism of the Illinois Brick rule is that it leaves many of those actually injured by

antitrust violations without compensation.44 Indirect purchaser actions can “provide[] an

effective vehicle for compensating certain victims . . . including individual consumers”;45 on

occasion, indirect purchaser actions yield significant distributions to injured indirect pur-

chasers.46 The evidence does not point only in one direction, however. Class actions some-

times yield very little compensation to injured indirect purchasers, even when those suits

produce large settlements,47 because the settlements take the form of vouchers, coupons,

or product that few class members even bother to collect, or cy pres, typically benefiting wor-

thy causes, but not injured purchasers.48

The record before the Commission was mixed on whether the deterrence of antitrust vio-

lations is best achieved by limiting recoveries to direct purchasers or permitting indirect pur-

chasers to sue as well. Direct purchasers usually can better perceive the violation and prove

overcharges and thus may be more likely to bring an antitrust suit.49 Some witnesses

argued that direct purchasers are more likely than indirect purchasers to bring antitrust law-

suits and thus to contribute more to the deterrence of antitrust violations.50 A sample of indi-

rect purchaser settlements provided by attorneys for indirect purchasers shows that, in vir-

tually all cases, direct purchasers or other private enforcers also challenged the conduct at

issue.51 Nonetheless, indirect purchasers can bring actions in circumstances in which

direct purchasers choose not to sue, for example, to avoid injuring business relationships

with suppliers.52 Moreover, data presented to the Commission show that indirect purchas-

er suits can provide additional deterrence by increasing the liability faced by violators.53 Taken

together, this evidence suggests that direct purchaser litigation is more likely to provide effec-

tive deterrence, but indirect purchaser litigation may supplement that deterrence.

If deterrence were the sole objective, one would prohibit indirect purchaser actions if allow-

ing them would reduce the likelihood of direct purchaser actions. Under the existing regime,

state indirect purchaser recoveries do not diminish recoveries under federal antitrust law

by direct purchasers. However, several witnesses expressed concerns that, if direct pur-
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chasers suing under federal antitrust law were required to share the right to recover with

indirect purchasers, private enforcement would be significantly diminished.54 Others dis-

agreed.55

Another policy consideration involves the potential for duplicative recoveries. Proponents

of the Illinois Brick rule worry that indirect purchaser litigation exposes defendants to

duplicative recoveries—that is, direct purchasers recover for treble the entire overcharge,

then indirect purchasers recover for treble the amount of the overcharge that the direct pur-

chaser passed on to them, and so on. The American Bar Association, Section of Antitrust

Law, among others, has highlighted such concerns.56 Although no one identified an instance

of unfair or multiple recovery,57 that may simply reflect the difficulty of determining whether

actual damage awards and settlements exceed total damages.58

Testimony revealed that a number of states expressly instruct courts to avoid duplicative

damages; no state expressly affords duplicative damages.59 Such state policies are impor-

tant to reduce concerns about duplicative recovery. Nevertheless, the potential for duplica-

tive recoveries remains a serious concern as long as direct and indirect purchaser actions

proceed without coordination in separate courts. 

The burden on courts to manage the complexity of estimating the damages incurred by

indirect purchasers was emphasized by the Illinois Brick Court60 and has remained an

important concern.61 In particular, courts have found that estimating pass on for a poten-

tial class can be a significant barrier to class certification, “confirm[ing], in a new context,

the magnitude of the problems of proof the Court sought to avoid in Illinois Brick.”62

Witnesses argued that recent advances in econometrics and other methodologies have made

such assessments somewhat more manageable,63 and at least some indirect purchaser

claims may be “non-speculative.”64 Nonetheless, managing the complexity of damage cal-

culation for direct and indirect purchasers remains a non-trivial problem. 

Outweighing all of these considerations, however, are the values of federalism, compen-

sating injured parties, and practical feasibility. Most states have implemented their prefer-

ences to allow indirect, as well as direct, purchasers to sue.65 The authority of states to estab-

lish antitrust standards that differ from federal law is well established, including specifically

with respect to indirect purchaser remedies.66 Numerous state attorneys general (and many

others) oppose “federal preemption of any state antitrust statutes, including indirect pur-

chaser statutes.”67 In particular, they oppose any federal preemption of the right of state

attorneys general to bring actions on behalf of their citizens pursuant to the parens patriae

authority that Congress gave the states in 1976.68 The congressional intent underlying the

grant of parens patriae authority provides additional reason to defer to the rights of the states

to allow indirect purchaser damage actions. Therefore, the Commission decided not to rec-

ommend that Congress pass legislation expressly to preempt state laws permitting indirect

purchaser litigation.
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B . Spec i f i c  Exp l ana t i o n  o f  t h e  Commiss i on ’s  Recommenda t i o n
f o r  t h e  Managemen t  o f  D i r e c t  a nd  I n d i r e c t  Pu r chase r
L i t i g a t i o n  

In light of the Commission’s recommendation that Congress not preempt state indirect pur-

chaser laws, the question becomes how best to reach a solution that will enable courts to

manage direct and indirect purchaser actions to achieve efficiency and fairness. Direct and

indirect purchaser litigation would be more efficient and fairer if it took place in one feder-

al court for all purposes, including trial, and did not result in duplicative liability, denial of

recoveries to persons who suffered injury, and windfall recoveries to persons who did not

suffer injury. These goals can be best achieved if all direct and indirect purchasers are enti-

tled to recover their actual damages (trebled) under federal law, and if all claims arising out

of the same alleged antitrust violation are heard in one federal court, to the maximum extent

possible. The Commission’s recommendation contains four interrelated components, which

are explained below, to achieve these goals.

1. Overrule Illinois Brick and Hanover Shoe to the extent necessary to allow both direct and

indirect purchasers to sue to recover for actual damages from violations of the federal

antitrust laws. Damages in such actions could not exceed the overcharges (trebled)

incurred by direct purchasers 

To the maximum extent possible, a single federal court should hear all proceedings rel-

evant to actions by direct and indirect purchasers alleging the same antitrust violation. To

accomplish this, federal law should permit direct and indirect purchasers to recover the actu-

al damages they suffer as the result of antitrust violations. The first step toward these goals

is to overrule Illinois Brick and Hanover Shoe legislatively to the extent necessary to allow

both direct and indirect purchasers to sue under federal law to recover for actual damages

they suffer from antitrust violations resulting in an overcharge. Overruling Illinois Brick

would increase fairness by ensuring that all indirect purchasers, not just those in states per-

mitting such actions, could recover treble their actual damages under federal law for injuries

attributable to antitrust violations. Overruling Hanover Shoe would limit direct purchasers to

recovering treble their actual damages, rather than the full overcharge regardless of pass

on, and will thus promote fairness by preventing windfall damage recoveries. 

Legislative overruling of Illinois Brick may encourage the resolution of direct and indirect

purchaser litigation in a single forum, because indirect purchasers may choose to sue under

federal antitrust laws rather than to bring state claims. In conjunction with the procedural

components of the Commission’s recommendation, this also should make resolution of all

claims in a single forum easier. Federal recognition of indirect purchaser standing also will

promote the development of a body of federal law governing the allocation of damages

among direct and indirect purchasers.69 (The allocation of damages, a second part of this

component of the Commission’s recommendation, is described below.) 
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2. Allow removal of actions brought under state antitrust law by direct and indirect purchasers

to federal court to the full extent permitted under Article III 

To ensure that direct and indirect purchaser litigation involving the same alleged antitrust

violation will take place in a single court, Congress should include as an element of its com-

prehensive legislation a provision that allows removal of direct and indirect purchaser

actions brought pursuant to state law to federal court to the full extent permitted under

Article III. It is true that CAFA now permits consolidation of state indirect purchaser actions

in one federal district court to a much greater extent than previously was possible. The poten-

tial susceptibility of CAFA’s exceptions to plaintiff efforts to avoid removal, and other cir-

cumstances to which CAFA does not apply, however, generate concern that CAFA will not

operate as well as would be desirable in consolidating direct and indirect purchaser actions.

An antitrust-specific provision allowing removal of state indirect purchaser actions to fed-

eral court to the full extent permitted by Article III would afford a more comprehensive solu-

tion. In combination with other components of the Commission’s recommendation, removal

to the maximum extent permitted will also facilitate the transfer and consolidation of all

direct and indirect purchaser actions in a single federal court. 

3. Allow consolidation of all purchaser actions in a single federal forum for both pretrial and

trial proceedings 

In Lexecon the Supreme Court held that federal courts in which class actions are con-

solidated pursuant to the multidistrict litigation statute, 28 U.S.C. § 1407, may only con-

duct consolidated pretrial hearings on issues such as discovery, class certification, summary

judgment, and other pretrial motions.70 After that, the federal district court must remand the

actions for trial in the courts in which they were originally brought.71 Because Lexecon pre-

cludes consolidation for trial, the possibility of duplicative trial litigation and inconsistent

results will remain.72

To avoid this result, Congress should legislatively overrule Lexecon for purposes of anti-

trust direct and indirect purchaser litigation only.73 The benefits of consolidation, including

reduced waste and enhanced coordination, will be far greater if the actions are consolidat-

ed for all purposes, including trial.74 Moreover, such reform is especially necessary with

respect to antitrust litigation involving claims by direct and indirect purchasers because, due

to the problem of pass on, the amounts of injury suffered by different plaintiff groups are

closely interrelated. Indeed, unless cases are consolidated for all purposes, it will be imprac-

tical to obtain a single determination of liability and damages and appropriately allocate dam-

ages awards among claimants, a critical element of the Commission’s recommendation. 
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4. Damages should be apportioned among all purchaser plaintiffs—both direct and indirect—

in full satisfaction of their claims in accordance with the evidence as to the extent of the

actual damages they suffered 

As explained above, one component of the Commission’s recommendation calls for both

direct and indirect purchasers to be able to recover their actual damages, trebled.

Legislatively overruling Illinois Brick and Hanover Shoe will allow a limitation of the defendant’s

liability to treble the overcharges suffered by the direct purchasers as a result of the initial

overcharge. These damages should be allocated among the different claimants, whether

direct or indirect purchasers, according to the evidence regarding their actual damages.

To be sure, determinations of how to allocate damages among direct and indirect pur-

chasers will often involve complex economic assessments of the extent to which each pur-

chaser in the chain of distribution has suffered harm that can be traced to the overcharge.

The federal courts have shown great ability to handle such complex economic issues, how-

ever, and they will develop rules and procedures to handle these issues. Consolidating all

claims in a single proceeding will facilitate an appropriate allocation of relief among the

claimants by the court. In addition, once all parties are before a single court, a global set-

tlement becomes possible. Many of these disputes are likely to be settled; once liability and

total damages are established, allocations of damages may often be determined by set-

tlements among the claimants. Furthermore, limiting damages to the amount of the initial

overcharge should streamline resolution of the litigation. Indeed, once the amount of over-

charge has been determined, it may be possible to resolve the issues of how to allocate

those damages among direct and indirect purchasers without the further involvement of the

defendants. 

Without a doubt, the management of a consolidated class action involving direct and indi-

rect purchasers will be challenging. Such a proceeding will likely involve numerous claimants,

the application of differing state laws, and difficult economic assessments of the extent to

which overcharges flowed from direct to indirect purchasers and how best to apportion dam-

ages among claimants. Federal courts managing such proceedings should use their dis-

cretion to structure the proceedings as they see fit to achieve fairness and efficiency.

Federal judges may wish to consider structuring the proceedings to make three distinct

determinations: the liability of the defendants; the damages owed by the defendant (based

on overcharges to the direct purchasers only); and the allocation of those damages among

direct and indirect purchasers.* However, judges may choose from a variety of different

mechanisms to best manage such cases. It is far preferable to have one federal judge over-

see and manage the interrelationships among the claims and claimants than to have split

proceedings in federal and state courts, as is now too frequently the case.

* Commissioner Burchfield is skeptical about the proposed use of such structured (or “trifurcated”) pro-
ceedings.
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5. Allow for certification of classes of direct purchasers, consistent with current practice, with-

out regard to whether the injury alleged was passed on to customers of the direct pur-

chasers 

The Commission does not intend its recommended reforms to make class certification

more difficult for direct and indirect purchasers to obtain than under current practice. In par-

ticular, the Commission recognizes the concerns of some that certification of direct pur-

chaser actions may be rendered more difficult by the legislative overruling of Hanover

Shoe.75 Hanover Shoe simplifies the proof of the fact and extent of injury suffered by direct

purchasers—the overcharge depends only on the price they actually paid and the price they

would have paid absent the violation. If Hanover Shoe is overruled legislatively, however, the

extent to which the direct purchasers may have passed on the overcharge may become an

issue at trial. Defendants thus may seek to argue as well that the extent of pass on is not

susceptible of common proof, which potentially provides a basis to deny class certification.

Because the extent of pass on affects both direct purchasers’ claims and the indirect pur-

chasers’ claims, it has the potential to prevent any class from being certified.

In order to ensure that the proposed reform does not make class certification of purchaser

classes more difficult, the legislation should specify that courts should certify direct pur-

chaser classes without regard to whether the injury alleged was passed on by direct pur-

chasers. Thus, the degree of pass on will be an issue only at trial, not at the class certifi-

cation stage of the proceedings. Because the purpose of this proposed reform is to ensure

all injured parties are able to obtain appropriate recoveries, increasing obstacles by creat-

ing greater burdens to certify class actions would frustrate the objectives of the proposal. 
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52 See Professor Andrew I. Gavil, Statement at AMC Indirect Purchaser Hearing, at 17–18 (June 27, 2005);

American Antitrust Institute, Public Comments Submitted to AMC Regarding Remedies, at 18–19 (June
17, 2005); Indirect Purchaser Trans. at 24 (Bennett); Cuneo Statement, at 5–6.

53 Thirty Antitrust Practitioners Comments, at 13–14, 19; Indirect Purchaser Trans. at 23–24 (Bennett).
Some witnesses reported on large settlements recently obtained on behalf of indirect purchasers
though class action suits by state attorneys general. Bennett & Cooper Statement, at 7–10 (Mylan—
approximately $137 million total payouts to indirect purchasers; Buspirone—$240 million; Taxol—$70
million). According to one commenter, in 11 recent pharmaceutical cases (including Mylan, Buspirone,
and Taxol) brought in federal court, indirect purchasers received over $900 million in recoveries. Cafferty
Comments, at 1–4 (reporting settlement amounts). Three actions brought in state court—Vitamins, Brand
Name Prescription Drugs, and Infant Formula—resulted in settlements totaling $424.9 million in cash
and $160.5 million in product. Id. at 5–19. Recent actions brought on behalf of indirect purchasers in
fifteen states against Microsoft resulted in the provision of vouchers worth up to $1.9 billion. See id.
at 20–23; see also Community Catalyst, Public Comments Submitted to AMC, at 3–4 (July 22, 2005)
(reporting recoveries for consumers and third party payers in pharmaceutical cases). 

54 See, e.g., Indirect Purchaser Trans. at 18, 91 (Montague); id. at 130–31 (Gustafson). 
55 Id. at 129 (Cooper); id. at 129–30 (Denger) (“[T]here is no shortage of plaintiffs’ lawyers willing to bring

actions.”); id. at 132–33 (Steuer) (“[E]ven though the incentive may be then divided up . . . there remains
ample incentive collectively to pursue the suit.”).

56 See, e.g., 2004 Task Force Report, at 1–2 (2004) (expressing concern for multiple litigation, duplicative
exposure, and lack of recovery for indirect purchasers in states without repealers, and citing previous
studies).

57 Montague Statement, at 3–4 (“I am not aware of any instance in which an antitrust defendant has paid
in settlements or in satisfaction of judgments as much or more than treble damages, or in most cases,
more than single damages.”); Indirect Purchaser Trans. at 23 (Bennett) (“The testimony from both pan-
els, I think, is stark in that no one could actually point to any case, despite the large number of Illinois
Brick repealers, in which any defendant had actually paid too much.”); Gustafson Statement, at 15; Cuneo
Statement, at 9.

58 Indirect Purchaser Trans. at 38–39 (Tulchin) (identifying an instance of unfair multiple recovery is “very
difficult” because you would need to know the actual damages suffered); id. at 41–42 (Zwisler); Denger
Statement, at 6–8.

59 Indirect Purchaser Trans. at 164–65 (Steuer). Other witnesses believe preemption of indirect purchas-
er rights under state law may be necessary to ensure that duplicative recoveries do not occur. Id. at
161–62 (Gavil).
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60 Illinois Brick, 431 U.S. at 731–37. 

61 1983 Task Force Report, at 852–55; Chris S. Coutroulis & D. Matthew Allen, The Pass-on Problem in
Indirect Purchaser Class Litigation, 44 ANTITRUST BULL. 179 (1999) [hereinafter Coutroulis & Allen, The
Pass-on Problem]; William H. Page, The Limits of State Indirect Purchaser Suits: Class Certification in the
Shadow of Illinois Brick, 67 ANTITRUST L.J. 1, 12–19 (1999) [hereinafter Page, The Limits of State
Indirect Purchaser Suits]; see also In re Brand Name Prescription Drugs Litig., 123 F.3d 599, 605 (7th
Cir. 1997) (Posner, J.) (“Tracing a price hike through successive resales is an example of what is called
‘incidence analysis,’ and is famously difficult.”); Landes & Posner, Should Indirect Purchasers Have
Standing to Sue Under the Antitrust Laws?, at 615–21. But see Robert G. Harris & Lawrence A. Sullivan,
Passing on the Monopoly Overcharge: A Comprehensive Policy Analysis, 128 U. PA. L. REV. 269, 354
(1979) (stating that “there is simply no credible argument that courts cannot handle passing-on issues”).

62 Page, The Limits of State Indirect Purchaser Suits, at 5; see Coutroulis & Allen, The Pass-on Problem, at
184–88. Some Commission witnesses argued that evaluating injury to indirect purchasers would make
proceedings very difficult or even “totally unworkable.” Indirect Purchaser Trans. at 91 (Montague); see
also Tulchin Statement, at 3–8.

63 Bennett & Cooper Statement, at 6–7 (while difficulties remain, advances in “data capture, storage and
manipulation, as well as in econometric modeling has made such allocation less problematic”). Professor
Hovenkamp has also argued that the difficulty of computing pass on can largely be avoided by applying
standard methods for damage estimation to each level in the chain of distribution. See HERBERT

HOVENKAMP, THE ANTITRUST ENTERPRISE 74–76 (2005). 

64 Bennett & Cooper Statement, at 13–14. 

65 O’Connor, Is the Illinois Brick Wall Crumbling?, at 34–35 (reporting that “thirty-six states and the District
of Columbia, representing over 70 percent of the nation’s population, now provide for some sort of right
of action on behalf of some or all indirect purchasers”); see also generally Comments of 46 State
Attorneys General, at 4–7 (arguing that state laws permitting indirect purchasers to assert antitrust claims
should not be preempted); Bennett & Cooper Statement, at 16–19.

66 See ARC America, 490 U.S. 93. 

67 Bennett & Cooper Statement, at 16; id. app. at 2–3; see also Comments of 46 State Attorneys General,
at 1. Others share these views. See American Antitrust Institute, Public Comments Submitted to AMC
Regarding Indirect Purchaser Litigation, at 8 (July 10, 2006) [hereinafter AAI Comments re Indirect
Purchaser Litigation] (opposing strongly “any changes to federal law that would result in preemption of
state indirect purchaser remedies”). 

68 See Indirect Purchaser Trans. at 101–02, 159 (Cooper); Bennett & Cooper Statement, at 19. 

69 Furthermore, direct and indirect purchasers will be encouraged to develop and present appropriate meth-
ods for estimating damages.

70 Lexecon, 523 U.S. at 34–37; Spiva & Tycko, Indirect Purchaser Litigation, at 16. 

71 Lexecon, 523 U.S. at 34–37; Spiva & Tycko, Indirect Purchaser Litigation, at 16. 

72 Indirect Purchaser Trans. at 134–35 (Denger). 

73 The Commission does not take a position as to whether overruling Lexecon would be desirable in other
circumstances as well. 

74 Consolidation for all purposes would also avoid one arguably unfair aspect of defending multiple actions. 
If defendants lose one action, it will face collateral estoppel in subsequent actions against it on the same
claim. However, a win in one of those actions may not be used against a different plaintiff in a subse-
quent action. 

75 See AAI Comments re Indirect Purchaser Litigation, at 4–6 (repeal of Hanover Shoe “would fuel arguments
that proof of impact is an individualized question” not susceptible of common proof). 
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Chapter III.C 
Government Civil Monetary Remedies

1 . I N T R O D U C T I O N

Congress has given the antitrust agencies authority to obtain certain remedies for antitrust

violations. For criminal antitrust violations, the Antitrust Division of the Department of Justice

(DOJ) may seek significant monetary fines and prison terms.1 For substantive, non-criminal

violations, the agencies can seek broad injunctive relief to prevent future violations. For cer-

tain procedural violations, such as Hart-Scott-Rodino Act (HSR Act) violations, and for breach-

es of consent decrees, both the DOJ and the Federal Trade Commission (FTC) may seek civil

fines. 

Some have argued that the authority of the U.S. antitrust agencies to seek civil fines

should be expanded beyond procedural violations, so that the antitrust agencies could seek

civil fines for substantive, non-criminal antitrust violations, just as antitrust enforcers in the

European Union and certain countries do. Advocates of expanded monetary remedies for the

antitrust agencies also suggest the federal antitrust agencies should increase use of their

equitable powers to obtain disgorgement and restitution remedies. Others point out that the

U.S. system of antitrust remedies differs from that in many other countries, because the U.S.

system gives private plaintiffs the ability to seek treble damages for antitrust violations. Such

“private attorneys general” play an important role in antitrust enforcement. Concern exists

that allowing the government also to extract monetary remedies for substantive non-crimi-

nal antitrust violations—a role currently occupied by private plaintiffs seeking treble dam-

ages—could result in defendants making duplicative, excessive payments.

In light of these arguments, the Commission looked at two questions: (1) whether Congress

should give the federal antitrust agencies expanded civil fine authority; and (2) whether the

agencies’ current authority to seek monetary equitable relief, such as disgorgement and 

restitution, should be clarified, expanded, or limited. The Commission makes the following

recommendations.

48. There is no need to give the antitrust agencies expanded authority to seek 

civil fines.

49. There is no need to clarify, expand, or limit the agencies’ authority to seek 

monetary equitable relief. The Commission endorses the Federal Trade

Commission’s policy governing its use of monetary equitable remedies 

in competition cases.
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2 . B A C K G R O U N D

A . C i v i l  F i n e s

Congress has authorized the antitrust agencies to seek civil fines, but only for the breach

of an antitrust consent decree with the DOJ or the FTC,2 or for procedural violations, such

as a failure to file a pre-merger notification as required under the HSR Act.3 The agencies’

pursuit of civil fines in these cases presents no threat of duplicative recovery, because no

private remedies exist for such matters.4

The DOJ’s and the FTC’s lack of authority to seek civil fines for substantive, non-criminal

antitrust violations differs from the authority of many antitrust regimes around the world to

impose civil fines for such violations.5 In the European Union, for example, antitrust enforcers

have used their authority to impose millions of dollars in civil fines for substantive antitrust

violations.6 European Union antitrust enforcement, however, does not include robust private

remedies. In fact, E.U. officials currently are studying ways in which to facilitate private dam-

ages actions as a means to “complement public enforcement.”7

B . Equ i t ab l e  Re l i e f

For substantive, non-criminal antitrust violations, Congress has authorized the DOJ and the

FTC to seek equitable relief, including injunctions, temporary restraining orders, and “cease

and desist” orders.8 Courts generally have interpreted Congress’s express authorization to

seek broad equitable remedies, such as injunctions and restraining orders, as implied con-

gressional authorization to seek all equitable remedies—including restitution and dis-

gorgement. In Porter v. Warner Holding Co. the Supreme Court explained that “[u]nless a

statute in so many words, or by a necessary and inescapable inference, restricts the court’s

jurisdiction in equity, the full scope of that jurisdiction is to be recognized and applied.”9

To date, only the FTC has exercised its implied authority to seek monetary equitable reme-

dies, although the DOJ believes it has similar authority.10 Courts have upheld the FTC’s

authority to obtain disgorgement and restitution.11 In consumer protection cases, where con-

sumers often have only minimal federal private rights of action,12 the FTC has regularly

obtained restitution and disgorgement.13

In only eleven antitrust cases in the past twenty-six years, however, has the FTC sought

equitable monetary remedies.14 Unlike consumer protection, antitrust law does provide pri-

vate remedies in the form of treble damages.15 These treble damages generally provide

injured parties with recoveries for their antitrust injuries. Nonetheless, in certain circum-

stances, obstacles, such as statutes of limitations, prohibitions against suits by indirect pur-

chasers, or standing requirements, may hinder the filing of a treble damages suit.16 In such

circumstances, the FTC may seek monetary remedies “because other remedies are likely

to fail to accomplish fully the purposes of the antitrust laws.”17
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At the urging of former FTC Commissioner Thomas B. Leary, the FTC developed a Policy

Statement to articulate the circumstances in which it might pursue restitution or disgorgement

in competition cases.18 The Policy Statement on Monetary Equitable Remedies in Competition

Cases (“the Policy Statement”) was intended to provide the public with guidance as to when,

in its prosecutorial discretion, the FTC will seek such relief.19 The Policy Statement identified

three factors that will govern the FTC’s use of monetary equitable remedies: 

(1) whether the violation was “clear” (i.e., a reasonable party should expect its conduct

to be found illegal); 

(2) whether there is a reasonable basis for calculating the amount of disgorgement or

remedy, based on the gains or injury from the violation; and

(3) whether use of the remedy would add value because other remedies will either like-

ly fail or provide incomplete relief.20

The Policy Statement further explained that the FTC did “not view monetary disgorgement

or restitution as routine remedies for antitrust cases,” and that the agency would “contin-

ue to rely primarily on more familiar, prospective remedies, and seek disgorgement and resti-

tution in exceptional cases.”21

3 . R E C O M M E N D A T I O N S  A N D  F I N D I N G S  

A . C i v i l  F i n e s

48. There is no need to give the antitrust agencies expanded authority to seek 

civil fines. 

Neither the DOJ nor the FTC has requested expanded civil fine authority.22 In fact, the head

of the Antitrust Division expressed “reservations” about increased government civil fine

authority, stating that such a change might “blur[] the distinction between a civil violation

and a criminal violation”—a distinction that is important to the DOJ.23

In the United States, treble damage recoveries by private plaintiffs play a significant role

in antitrust enforcement. If the Commission had recommended reducing or eliminating tre-

ble damage recoveries, or significantly limiting their availability, it might have been appro-

priate to consider whether civil fine authority should take their place. The Commission has

not recommended any change to treble damage recovery, however.24

Thus, a need for civil fine authority could be shown only if there were significant gaps in

the current level of enforcement provided by private plaintiffs seeking damages. The

Commission did not receive evidence of significant gaps, however. The Commission has iden-
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tified one gap: cases in which civil fine authority might address egregious conduct for

which treble damages are not available because no antitrust injuries resulted.25 Such cases

are rare and do not, by themselves, provide sufficient reason to expand the agencies’ civil

fine authority. In addition, as discussed below, the agencies’ equitable authority may be used

in certain circumstances to obtain disgorgement and restitution where specific circum-

stances impair the ability of injured parties to recover damages. Thus, to the extent that any

gaps remain, they are better addressed through the use of the agencies’ equitable powers

than through providing additional civil fine authority to the agencies.

B .  Equ i t ab l e  Mone ta r y  Remed i e s

49. There is no need to clarify, expand, or limit the agencies’ authority to seek 

monetary equitable relief. The Commission endorses the Federal Trade

Commission’s policy governing its use of monetary equitable remedies 

in competition cases.*

To the extent treble damage remedies may not be available, or are not sufficient to force

disgorgement of defendant’s unlawful gains or to redress injured parties’ antitrust injuries,

a federal antitrust agency may appropriately consider these facts (along with others) in decid-

ing whether to seek equitable monetary remedies such as disgorgement and restitution. The

FTC’s limited use of this remedy in antitrust cases has been judicious and is commended.

The availability of disgorgement and restitution as government antitrust remedies, along

with treble damages as private remedies, could cause defendants to make excessive and

duplicative payments.26 It is imperative to avoid duplicative recoveries. Nonetheless, the

Commission’s record is devoid of any example where government-sought disgorgement or

restitution led to duplicative or excessive payments. Instead, the Commission heard testi-

mony that in the thirty years since the FTC first exercised its equitable authority, there has

never been a duplicative recovery.27

* Commissioners Valentine, Jacobson, Kempf, and Warden would further recommend that the DOJ adopt
a policy similar to the FTC’s Policy Statement to articulate the circumstances in which it would exercise
its authority to seek equitable monetary remedies.
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No tes

1 15 U.S.C. § 1 (authorizing criminal penalties up to $100 million for corporate offenders, and up to 
$1 million and/or up to 10 years in prison for individuals); 18 U.S.C. § 3571(d) (general statute author-
izing criminal penalties up to twice the pecuniary gain, or twice the pecuniary loss caused by a violation).

2 Courts can retain continuing jurisdiction over decrees filed by the DOJ pursuant to the Antitrust
Procedures and Penalties Act (APPA or Tunney Act). A violation of those decrees “whether litigated or 
consent, is punishable as contempt of court for which severe penalties may be imposed.” AMERICAN

BAR ASSOCIATION, SECTION OF ANTITRUST LAW, ANTITRUST LAW DEVELOPMENTS 708 (6th ed. 2007) (courts have
imposed monetary penalties up to $750,000). The FTC may pursue similar fines pursuant to 15 U.S.C.
§ 45(l ). See, e.g., United States v. Boston Scientific Corp., 253 F. Supp. 2d 85, 86 (D. Mass. 2003) 
(suit initiated by the DOJ on behalf of the FTC resulted in a $7 million fine against Boston Scientific for
violation of a 1995 FTC Consent Decree). 

3 See, e.g., 15 U.S.C. § 18a(g)(1) (“Any person . . . who fails to comply with [Hart-Scott-Rodino Act (HSR
Act) filing requirements] . . . shall be liable to the United States for a civil penalty of not more than
$10,000 for each day during which such person is in violation of this section.”). Although 15 U.S.C. 
§ 18a(g)(1) specifically refers to the DOJ’s ability to seek civil fines for non-substantive antitrust viola-
tions, the FTC can obtain civil fines for similar violations by asking the DOJ to initiate a proceeding on
its behalf. See, e.g., United States v. Hearst Trust, Complaint for Civil Penalties For Failure to Comply with
Premerger Reporting Requirements of the Hart-Scott-Rodino Act, No. 1:01CV02119 (Oct. 11, 2001) (com-
plaint filed at the request of the FTC, which resulted in a $4 million civil fine against Hearst for its fail-
ure to comply fully with HSR Act requirements).

4 Stephen Calkins, Statement at AMC Government Civil Remedies Hearing, at 24 (Dec. 1, 2005) [here-
inafter Calkins Statement] (“[V]iolation of the Hart-Scott-Rodino Act . . . does not create a private
cause of action.”). 

5 R. Hewitt Pate, Public Comments Submitted to AMC Proposing Issues for Commission Study, at 2 (Jan.
5, 2005) [hereinafter Pate Comments Proposing Issues] (“Civil fine authority is a part of enforcement
in many foreign jurisdictions.”); Calkins Statement, at 3 (stating that “in Europe, the civil fine is the tool
of choice”).

6 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European
Communities and Certain Related Acts, Oct. 2, 1997, art. 83(2)(a); Calkins Statement, at 10 (noting that
the European Union imposed both fines and conduct requirements on Microsoft for its violation of
Europe’s competition laws). 

7 Neelie Kroes, European Commissioner for Competition, The Green Paper in Antitrust Damages Actions:
Empowering European Citizens to Enforce their Rights, Opening Speech at the European Parliament
Workshop (June 6, 2006), at 6 (stating that there was “clear consensus” that the European Union needs
to “complement public enforcement with stronger private actions”), available at http://ec.europa.eu/
comm/competition/antitrust/others/actions_for_damages/speech_06062006.pdf; see also European
Commission Website, available at http://ec.europa.eu/comm/competition/antitrust/others/
actions_for_damages/index_en.html (stating that “[i]n Europe, competition law is mostly enforced by com-
petition agencies” and that the European Union is studying ways in which to “facilitate private damages
actions”). 

8 15 U.S.C. § 45(b) (authorizing the FTC to seek “cease and desist” orders against violators); 15 U.S.C.
§ 53(b) (authorizing the FTC to seek temporary restraining orders and injunctions from the district courts);
15 U.S.C. § 4 (granting the DOJ the authority to “prevent and restrain violations of [the Sherman Act]”); 
15 U.S.C. § 25 (granting the DOJ the authority to “institute proceedings in equity to prevent and restrain
. . . violations [of the Clayton Act]”). 

9 Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946). If there is an elaborate enforcement scheme,
however, the Court has taken a different view. See Meghrig v. KFC Western, Inc., 516 U.S. 479, 487–88
(1996) (when Congress creates an elaborate enforcement scheme, such as the Resource Conservation
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and Recovery Act, it is inappropriate to assume that Congress also intended to confer the full scope of
equitable power, including disgorgement and restitution).

10 See Reply Brief for the United States on Petition for a Writ of Certiorari to the United States Court of
Appeals for the District of Columbia Circuit, United States v. Philip Morris USA, Inc., No. 05-92, at 4 &
n.3 (filed Sept. 2005) (arguing that RICO provides government with disgorgement remedy and refuting
contention that antitrust laws preclude disgorgement) (citing Ford Motor Co. v. United States, 405 U.S.
562, 573 & n.8 (1972)); see also Thomas B. Leary, Statement at AMC Government Civil Remedies
Hearing, at 7–8 (Dec. 1, 2005) (stating that he is not aware of any DOJ cases, but it is reasonable to
assume that the Antitrust Division has authority similar to that of the FTC). 

11 FTC v. Mylan Labs., Inc., 62 F. Supp. 2d 25, 37 (D.D.C. 1999) (“The comprehensiveness of this equi-
table jurisdiction is not to be denied or limited in the absence of a clear and valid legislative command.”)
(quoting Porter, 328 U.S. at 398); see also FTC v. Munoz, 17 Fed. Appx. 624, 626 (9th Cir. 2001) (uphold-
ing the FTC’s authority to seek equitable monetary relief); accord FTC v. Febre, 128 F.3d 530 (7th Cir.
1997); FTC v. Gem Merch. Corp., 87 F.3d 466 (11th Cir. 1996); FTC v. Security Rare Coin & Bullion Corp.,
931 F.2d 1312 (8th Cir. 1991); FTC v. Southwest Sunsites, Inc., 665 F.2d 711 (5th Cir. 1982); FTC v.
Ameridebt, Inc., 373 F. Supp. 2d 558 (D. Md. 2005). 

12 Kevin Arquit, Statement at AMC Government Civil Remedies Hearing, at 13 (Dec. 1, 2005) [hereinafter
Arquit Statement] (stating that consumer protection does not have a “wide body of law that allows 
private damages”). 

13 David Balto, Returning to the Elman Vision of the Federal Trade Commission: Reassessing the Approach
to FTC Remedies, 72 ANTITRUST L.J. 1113, 1120 (2005) [hereinafter Balto, Reassessing the Approach to
FTC Remedies] (“[S]eek[ing] monetary relief in unfair or deceptive practices cases since the early
1980s . . . has become the foundation of the FTC’s consumer fraud program.”); Arquit Statement, at 12
(describing the FTC’s equitable monetary remedies as a “potent tool . . . against consumer fraud”);
Calkins Statement, at 13 (stating that the “dominant use [of Section 13(b)] has been against fraud”). 

14 John Graubert, Statement at AMC Government Civil Remedies Hearing, at 2 nn.4–5 (Dec. 1, 2005). 

15 Arquit Statement, at 12; American Antitrust Institute, Public Comments Submitted to AMC Regarding Civil
Remedies, at 12 (June 17, 2005) (“[T]he FTC has endorsed the important complementary role that the
private plaintiffs and state attorneys general serve in recovering damages. . . .”); David Boies, Statement
at AMC Civil Remedies Hearing, at 12 (July 28, 2005) (stating that “[t]reble damages also play an impor-
tant role in accomplishing the goal of disgorgement”). 

16 Government Civil Remedies Transcript at 12 (Graubert) (Dec. 1, 2005). 

17 Id. at 11 (Graubert); see also FTC Policy Statement on Monetary Equitable Remedies in Competition
Cases, 68 Fed. Reg. 45,820, 45,822 (Aug. 4, 2003) [hereinafter FTC Policy Statement]. 

18 See Statement of Commissioner Thomas B. Leary, Dissenting in Part and Concurring in Part, FTC v. Mylan
Pharms., Inc., FTC File No. X990015 (Nov. 29, 2000), available at http://www.ftc.gov/os/2000/11/
mylanlearystatement.htm (“[I]t is essential that we somehow communicate our views on the appropri-
ate parameters of the Section 13(b) remedy generally for antitrust cases. At the very least, we might
indicate that the remedy will not be sought in cases where the violation is unclear and where private 
damage remedies are available and being pursued.”); see also Government Civil Remedies Trans. at 9
(Graubert) (confirming that the FTC’s 2003 policy resulted from Commissioner Leary’s urging for clarifi-
cation). 

19 FTC Policy Statement, 68 Fed. Reg. at 45,820–21. 

20 Id. at 45,821 n.8. 

21 Id. at 45,821. 

22 See Barnett/Majoras Transcript at 51–52 (Barnett) (March 21, 2006) (expressing reservations about
extending civil fine authority to substantive antitrust violations); id. at 52 (Majoras) (stating that she
“agree[s] with Assistant Attorney General Barnett’s cautionary notes on civil fines,” but also stating there
may be circumstances where injunctive relief is not sufficient). 
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23 Id. at 51–52 (Barnett) (describing the challenge the DOJ sometimes has to persuade courts that crim-
inal prosecution of antitrust violations are is targeted at a narrow range of conduct, stating that “the
sharper the distinction [between criminal and civil violations], the better off we are at the end of the day”). 

24 See Chapter III.A of this Report regarding triple damages. 

25 Calkins Statement, at 8 (referring to time-limited injunctions as little more than a “slap on the wrist”);
see also Pate Comments Proposing Issues, at 2 (noting that “injunctive relief alone may not be sufficient
to deter or redress violations of the antitrust laws”); Government Civil Remedies Trans. at 14–17
(Calkins). For example, no antitrust injuries resulted in United States v. American Airlines, Inc., when
American Airlines’s President, Robert Crandall, invited Braniff Airlines’s President, Howard Putnam, to fix
prices. United States v. American Airlines, Inc., 743 F.2d 1114, 1116 (5th Cir. 1984). Putnam refused
and reported the conversation to the DOJ. If Putnam had accepted, the resulting conspiracy could have
subjected both airline companies to millions of dollars in criminal fines and Crandall and Putnam to pos-
sible jail time. American Airlines, 743 F.2d at 1116; see also Calkins Statement, at 8 (“[T]he federal gov-
ernment remedy is likely to be limited to an injunction that can be described, often with some justifica-
tion, as an order not to do it again. On the other hand, if the same conduct is successfully challenged
criminally, it can be punished with prison time and massive individual and corporate fines. . . .”). In the
absence of any agreement, however, the DOJ sought only injunctive relief—that is, a court order barring
Crandall from engaging in similar conduct again. American Airlines, 743 F.2d at 1116.

26 See, e.g., Arquit Statement, at 1; Balto, Reassessing the Approach to FTC Remedies, at 1123 (“[T]here
is no lack of private enforcement against the types of antitrust violations attacked by the FTC.”). 

27 Government Civil Remedies Trans. at 11 (Graubert). 
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Chapter III.D 
Criminal Remedies

1 .  I N T R O D U C T I O N

Criminal antitrust prosecution is a vital component of overall antitrust enforcement in the

United States. Criminal penalties can include prison sentences for individuals and sizable

monetary fines for individuals and corporations. Such criminal enforcement, and the asso-

ciated sentences and fines, have generally been reserved for “hard-core” offenses. Those

offenses typically are “naked” conspiracies between and among competitors to fix prices,

rig bids, or allocate markets or customers. Such naked conspiracies lack any plausible rela-

tionship to enhancing output or providing other benefits to consumers; the participants usu-

ally conduct their activities in secret and know their activities are illegal. A consensus exists

that such conspiracies almost invariably inflict harm on consumers and the economy.1

The Antitrust Division of the Department of Justice (DOJ) has made the detection, crim-

inal prosecution, and deterrence of hard-core antitrust offenses its highest priority.2 This pri-

ority, in combination with improved enforcement tools, cooperation from international

antitrust enforcers, and a robust amnesty program, have led to the detection and prosecu-

tion of an ever-increasing number of cartels, often global in scope. These cartels can affect

millions, if not billions, of dollars in commerce.3 Congress has recognized the seriousness

of these economic crimes, and has recently substantially increased maximum fines and jail

sentences and authorized the DOJ to use wiretaps in the investigation of suspected crimi-

nal cartel conduct.4

Other enforcement authorities around the world have also increased their enforcement

efforts against cartels.5 Indeed, more than 100 jurisdictions around the world have enact-

ed laws prohibiting cartels.6 Moreover, at least fourteen nations make violations of their com-

petition statutes criminal.7 Although U.S. cartel enforcement against entities based in for-

eign countries has been controversial on some occasions in the past, today many nations

have their own laws and policies against cartels, and they cooperate with the United States

in cartel investigations, pursuant to various treaties and international agreements. Even in

the past few years, the changes have been significant. In 2005 the British government com-

menced proceedings to extradite one of its citizens for prosecution in the United States for

antitrust violations. By comparison, as recently as the late 1990s, requests by U.S. antitrust

officials for international assistance routinely took a year to be processed, only to be

denied ultimately in the majority of cases.8

Against this background of the increased role of criminal antitrust enforcement both in

the United States and internationally, the Commission undertook to study three issues spe-

cific to U.S. criminal antitrust enforcement.
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First, the Sherman Act nominally makes all violations of Section 1 and Section 2 subject

to criminal prosecution. Some violations of those statutes, however, such as “naked” con-

spiracies to fix prices, rig bids, and allocate markets, are universally condemned as par-

ticularly harmful to consumer welfare and without procompetitive effects that might bene-

fit consumers. By comparison, other violations, such as anticompetitive unilateral or joint

conduct, can be more difficult to judge; unilateral or joint business conduct often requires

more extensive factual inquiry to assess whether the conduct is likely to benefit or harm

consumers. The DOJ has generally limited its criminal prosecutions to violations of the for-

mer type, and not the latter. The Commission examined whether the DOJ appropriately exer-

cises its discretion by limiting criminal prosecutions to hard-core offenses. 

Second, the Sherman Act establishes a maximum fine of $100 million for corporate vio-

lations, an amount that was increased from $10 million in 2004. This maximum may be

increased through the application of a general criminal provision, 18 U.S.C. § 3571(d), the

“alternative fines statute,” if certain proof burdens are met by the government. The Commis-

sion reviewed whether continued use of the alternative fines statute to increase fines was

appropriate in antitrust cases in light of the complexity of adducing the necessary proof in

antitrust cases and recent Supreme Court decisions requiring that juries determine whether

the facts have been proven to a sufficient degree to warrant increased sentences.

Third, sentences for criminal offenses of the Sherman Act are determined through appli-

cation of the United States Sentencing Commission’s Sentencing Guidelines (Sentencing

Guidelines). For corporate antitrust violations, the Sentencing Guidelines set the sentence

based on an estimate of the harm the violation caused. The estimate of harm is established

through a “proxy,” which is set in all cases at 20 percent of the amount of commerce affect-

ed by the antitrust violation. This “20 percent harm proxy” assumes the harm caused by the

violation bears a direct relationship to the amount of commerce affected by the conduct. The

20 percent harm proxy is adjusted on the basis of a variety of factors, and then is used to

set the final sentence. Some have argued that use of the 20 percent harm proxy fails ade-

quately to distinguish between conduct of different severity and that more should be done

to take into account a variety of economic factors that can make similar conduct have sig-

nificantly different costs to consumers. The Commission therefore studied whether the use

of the 20 percent harm proxy in the Sentencing Guidelines for antitrust crimes adequately

distinguishes cartel activity of differing severity. 
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The Commission makes the following recommendations regarding these issues.

50. While no change to existing law is recommended, the Antitrust Division of the

Department of Justice should continue to limit its criminal enforcement activity to

“naked” price-fixing, bid-rigging, and market or customer allocation agreements

among competitors, which inevitably harm consumers.

51. No change should be made to the current maximum Sherman Act fine of $100

million or the applicability of 18 U.S.C. § 3571(d), the alternative fines statute,

to Sherman Act offenses. Questions regarding application of Section 3571(d) 

to Sherman Act prosecutions should be resolved by the courts.*

52. Congress should encourage the Sentencing Commission to reevaluate and explain

the rationale for using 20 percent of the volume of commerce affected as a proxy

for actual harm, including both the assumption of an average overcharge of 

10 percent of the amount of commerce affected and the difficulty of proving 

the actual gain or loss.†

53. The Sentencing Commission should amend the Sentencing Guidelines to make

explicit that the 20 percent harm proxy (or any revised proxy)—used to calculate 

the pecuniary gain or loss resulting from a violation—may be rebutted by proof 

by a preponderance of the evidence that the actual amount of overcharge was

higher or lower, where the difference would materially change the base fine.**

54. No change to the Sentencing Guidelines is needed to distinguish between 

different types of antitrust crimes because the Guidelines already apply only to 

“bid-rigging, price-fixing, or market allocation agreements among competitors,”

and the Antitrust Division of the Department of Justice limits criminal 

enforcement to such hard-core cartel activity as a matter of both historic 

and current enforcement policy. 

* Commissioners Jacobson and Warden do not join this recommendation.

† Commissioner Carlton does not join this recommendation in full.

** Commissioners Burchfield, Carlton, and Garza do not join this recommendation. 
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2 . F O C U S  O F  E N F O R C E M E N T  O N  

H A R D - C O R E  C O N D U C T

A . Backg r ound

Violations of the Sherman Act have been criminal offenses since the Act was passed in

1890. Criminal penalties (which are often supplemented by follow-on civil private damage

suits) in general are intended to deter unlawful conduct, protect the public, and punish

offenders. They are set at levels designed both to reflect the seriousness of the crime and

to provide an optimal level of deterrence, considering all relevant factors. 

Although Sherman Act violations originally were misdemeanors punishable by up to one

year in prison and a maximum of $5000 in fines, they subsequently became felonies pun-

ishable by much larger fines and longer prison sentences. A series of amendments to the

Sherman Act—the most recent in 2004—have increased the maximum prison sentence to

ten years and increased the maximum fines to $1 million for individuals and $100 million

for corporations.9 The criminal fines obtained by the DOJ have also increased substantial-

ly, particularly in the last decade. Between 1997 and 2004, the total amount of annual fines

obtained by DOJ ranged from $204 million to over $1 billion, in any given year.10 In 2005,

the average jail sentence for antitrust crimes was twenty-four months.11

The DOJ has continued to seek improved methods for finding and punishing cartels. For

example, it has enhanced its enforcement efforts through an invigorated amnesty program

that encourages cartel participants to assist the DOJ in discovering and prosecuting cartel

activity,12 obtained the authority to use such methods as wire tapping,13 and entered into

agreements with foreign jurisdictions to investigate international cartels cooperatively.14 The

focus of this enforcement has broadened over time from prosecutions of regional and local

price-fixing, territory allocation, and bid-rigging prior to the 1990s,15 to international cartels

involving large, multinational companies and significant amounts of affected commerce.16

B . Recommenda t i o n  and  F i n d i ngs

50. While no change to existing law is recommended, the Antitrust Division of the

Department of Justice should continue to limit its criminal enforcement activity to

“naked” price-fixing, bid-rigging, and market or customer allocation agreements

among competitors, which inevitably harm consumers.

Although the DOJ has statutory authority to prosecute all violations of Section 1 and 2

of the Sherman Act criminally, over time the DOJ has narrowed the scope of its criminal

enforcement of the Sherman Act to “hard-core” offenses such as price-fixing.17 The DOJ has
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in recent years forgone criminal prosecutions of unilateral conduct under Section 2 and joint

conduct whose competitive effects are often ambiguous, and the DOJ has at various points

in the last fifty years made policy statements narrowing the types of antitrust violations it

will prosecute as criminal.18 The last criminal prosecutions by the DOJ against conduct that

did not involve price-fixing, bid-rigging, or market allocation were over twenty-five years

ago.19

The DOJ has made quite clear that it does not currently prosecute anything other than

hard-core cartel activity criminally, and it has no plans to change that policy in the future.20

The DOJ’s discretionary limitation of criminal prosecution to hard-core offenses allows it to

focus its prosecutorial resources on that conduct about which there is general agreement

that it harms consumers.21 Indeed, the Supreme Court long ago made clear that any con-

spiracy formed for the purpose of “raising, depressing, fixing, pegging, or stabilizing . . . price

. . . is illegal per se.”22 Similarly, it has long been recognized that agreements to allocate

territories are unlawful without the need for an inquiry into their “business or economic jus-

tification, their impact in the marketplace, or their reasonableness.”23

By comparison, other types of potentially anticompetitive conduct can have more ambigu-

ous effects on consumers and consumer welfare, and the legal standards by which such

conduct is determined to be anticompetitive are more complex and fact-intensive. Indeed,

antitrust law evaluates a wide range of conduct under the “rule of reason,” pursuant to which

a court compares the anticompetitive harm from the activity with the procompetitive bene-

fits that are likely to accrue to consumers. For example, companies often enter into a vari-

ety of joint ventures, whether for research and development, manufacturing, marketing, or

distribution. Such joint ventures may “restrain” trade in some respect, but also offer effi-

ciencies that are beneficial to both the companies and consumers.24 Similarly, there is a wide

range of unilateral conduct, such as pricing and distribution practices, that can be pro-

competitive in most instances, and anticompetitive only in very limited circumstances.25

Criminal penalties, by contrast, are typically reserved for cases in which conduct is clearly

unlawful. To impose them more broadly, on conduct that is potentially not anticompetitive,

runs the risk of penalizing the very procompetitive, proconsumer conduct the antitrust laws

are intended to encourage.

The DOJ has reasonably decided to focus its prosecutorial resources on the conduct most

likely to harm consumers.26 It likewise has reserved the most burdensome form of pun-

ishment—fines and incarceration—for such cases. The Commission therefore commends

the DOJ’s limitation of criminal prosecution to hard-core conduct and recommends its 

continuation.
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3 . T H E  A L T E R N A T I V E  F I N E S  S T A T U T E —

1 8  U . S . C .  §  3 5 7 1 ( d )

A . Backg r ound

Section 3571(d) of Title 18 of the United States Code is a generally applicable statute that

permits prosecutors to seek higher fines than those provided for in the statute laying out

the offense.27 Section 3571(d), or the “alternative fines statute,” provides that:

If any person derives pecuniary gain from the offense, or if the offense results

in pecuniary loss to a person other than the defendant, the defendant may be

fined not more than the greater of twice the gross gain or twice the gross loss,

unless imposition of a fine under this subsection would unduly complicate or pro-

long the sentencing process.28

In antitrust cases, this statute permits the DOJ to seek fines in excess of the $100 million

statutory maximum (or $1 million for individuals) if the Sentencing Guidelines (discussed

below) would call for it.29 When the DOJ seeks to invoke the alternative fines statute, fines

are still calculated on the basis of the Sentencing Guidelines; the fine range is, however,

no longer limited by the Sherman Act maximum.

B . Recommenda t i o n  and  F i n d i ngs

51. No change should be made to the current maximum Sherman Act fine of $100

million or the applicability of 18 U.S.C. § 3571(d), the alternative fines statute,

to Sherman Act offenses. Questions regarding application of Section 3571(d) 

to Sherman Act prosecutions should be resolved by the courts.*

Section 3571(d), the alternative fines statute, is generally applicable to all crimes for which

there is a monetary penalty.30 There is nothing unique about antitrust offenses that justifies

their being carved out or otherwise exempted from this provision. On the contrary, the alter-

native fines statute provides a useful means to punish large cartels adequately without the

need for Congress to pass frequent statutory increases to the maximum fine.31 Indeed, the

* Commissioners Jacobson and Warden do not join this recommendation. They would make Section
3571(d) inapplicable to Sherman Act offenses and increase the maximum fine under the Sherman Act
to $500 million. At a minimum, they would recommend that Congress revisit whether the alternative fines
statute should be applicable to antitrust offenses. Because, in light of incentives to strike plea agree-
ments with the DOJ, defendants have been unwilling to challenge the use of Section 3571(d), these
Commissioners believe the issue is unlikely to be addressed and resolved by a court.
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DOJ has obtained fines above $100 million in nine cases, and prior to the increase of the

maximum fine in 2004, sought fines above the statutory maximum fifty-one times since

1997.32 In the absence of the alternative fines statute, these high fines would have been

barred. Congress increased the fines ten-fold in 2004; that increase, in conjunction with the

use of the alternative fines statute, permits the DOJ to seek, and courts to impose, suffi-

ciently high fines to continue to provide deterrence through criminal enforcement.

The Commission recommends that certain interpretive questions regarding the statute

be left to courts to resolve in the context of actual cases. One such argument is that the

term “gain or loss” in the statute refers to the gain or loss caused by the individual defen-

dant, rather than the gain or loss caused by the entire conspiracy. A court is best suited to

resolve any ambiguity in the statute and relevant legislative history.

A more substantial question that the Commission also recommends be addressed by

courts is whether the alternative fines statute can continue to be used in light of Apprendi

v. New Jersey, as well as subsequent Supreme Court decisions.33 That case requires that

any fact used to increase a sentence must be proved to a jury beyond a reasonable doubt.34

The DOJ acknowledges that it must prove to a jury, beyond a reasonable doubt, the gain or

loss used to establish a higher maximum fine under Section 3571(d).35 Some observers

argue that because proof of gain or loss is typically established through expert witnesses,

opinion testimony, and econometric analysis in antitrust cases, it is inherently speculative

and can never be sufficient for proof beyond a reasonable doubt.36 Alternatively, they con-

tend, because the litigation of gain or loss in any antitrust case is complicated and pro-

tracted, the alternative fines statute by its terms may not be applied.37 Although antitrust

sentences are typically imposed pursuant to a plea agreement,38 the Commission believes

these arguments are nonetheless best left to a court to consider in the first instance.

4 . T H E  S E N T E N C I N G  G U I D E L I N E S

A . Backg r ound

Although the Sherman Act specifies a maximum fine for violations, actual sentences for

antitrust crimes are established with reference to the Sentencing Guidelines issued by the

United States Sentencing Commission (Sentencing Guidelines).39 Fines for both corporations

and individuals are set by a series of calculations, described more fully below, that estab-

lish a range of possible fines. A court may impose a fine anywhere within the calculated

range. A recent Supreme Court decision, United States v. Booker, made the fine range cal-

culated by the Sentencing Guidelines advisory, leaving the court with discretion to impose

a fine higher or lower than the calculated range.40

The Sentencing Guidelines contain a specific section for the calculation of fines for

organizations convicted of criminal antitrust conduct. The Sentencing Guidelines call for the
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calculation of a “base fine” that is then adjusted for culpability. The base fine is in most

cases determined by the pecuniary loss caused by the organization’s violation.41 Pecuniary

loss is calculated as 20 percent of the volume of commerce affected by the defendant’s anti-

competitive conduct (referred to herein as the “20 percent harm proxy”).42 The base fine is

then multiplied by a minimum and maximum culpability multiplier, and the sentencing judge

may impose a fine anywhere within the range calculated.43 The culpability multiplier may

range from 0.75 to 4.0,44 which depends on various factors relevant to the defendant’s cul-

pability, such as the size of the organization and whether the defendant cooperated with the

investigation or accepted responsibility.45

The Sentencing Commission established the 20 percent harm proxy in 1991 so that

courts could “avoid the time and expense that would be required . . . to determine the actu-

al gain or loss.”46 The Sentencing Commission retained the 20 percent harm proxy in its most

recent revisions to this part of the Guidelines in 2005. This decision was, in large part,

because Congress expressly stated when it increased the maximum Sherman Act fines in

2004 that “Congress does not intend for the [Sentencing] Commission to revisit the cur-

rent presumption that twenty percent of the volume of commerce is an appropriate proxy for

the pecuniary loss caused by a criminal antitrust conspiracy.”47

B . Recommenda t i o n s  and  F i n d i ngs

52. Congress should encourage the Sentencing Commission to reevaluate and explain

the rationale for using 20 percent of the volume of commerce affected as a proxy

for actual harm, including both the assumption of an average overcharge of 10

percent of the amount of commerce affected and the difficulty of proving the 

actual gain or loss.*

The Sentencing Commission adopted its 20 percent harm proxy for antitrust crimes in

1991, concluding that it is difficult to calculate loss or gain with precision in antitrust

cases.48 Because general deterrence of antitrust violations does not require an exact cor-

relation of expected harm and penalty, the Sentencing Commission determined that reliance

on a proxy amount would be appropriate.49 The empirical data available at the time showed

that price-fixing overcharges tended to be about 10 percent of the volume of affected com-

merce.50 The Sentencing Commission doubled this amount to 20 percent to reflect the fact

* Commissioner Carlton joins this recommendation only to the extent it would lead to an increase in (or
no change to) the proxy.
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that the cost of antitrust violations to society exceeds the amount of overcharge.51 The

Sentencing Commission therefore concluded that a 20 percent harm proxy was appropriate

for use in calculating the base fine. 

Some studies suggest that the average overcharge in recent cartel cases has been 40

percent and that the median overcharge is 25 percent.52 If these studies are accurate, and

confirmed by further research, the presumed 10 percent overcharge reflected in the exist-

ing 20 percent harm proxy is inappropriately low. Conversely, some observers argue that the

existing presumption results in fines that are too high.53 Furthermore, development of eco-

nomic learning and estimation techniques over the past fifteen years may have made prov-

ing gain or loss in an antitrust case less difficult than it was when the Sentencing

Commission created the proxy.54 The degree of difficulty of proving gain or loss, and the bur-

dens it would impose on the sentencing process, are worthy of renewed consideration by

the Sentencing Commission.

The DOJ believes that no change to the existing 20 percent harm proxy is appropriate,

because more precise calculations are unnecessary.55 The DOJ argues that criminal fines

are not intended to be substitutes for damages, and do not necessitate precise calculation,

because their primary purpose is to punish and deter, and they already provide rough jus-

tice.56 Furthermore, the DOJ contends, more precise calculations would result in damages-

like litigation that Congress hoped the sentencing courts could avoid through continued use

of a proxy.57

On balance, however, the Commission recommends that the Sentencing Commission

study these questions, and that Congress should encourage such study. The Sentencing

Commission should determine whether the existing proxy is empirically sound and accurately

reflects the best estimate of typical harm in antitrust cases. It should also determine the

costs that individualized calculations of harm would impose on the sentencing process—

in light of the current ability of lawyers and economists to estimate harm caused by antitrust

crimes—and should determine whether establishing more individually tailored base fines

could justify those additional costs. Such study would be consistent with the Sentencing

Commission’s more general efforts to increase the correlation between the penalty and 

the underlying facts of the crime.58 The Commission does not take a position on how the

Sentencing Commission should weigh these considerations, or whether the proxy should be

higher or lower; it recommends only that the Sentencing Commission revisit its fifteen-year-

old decision to determine whether change is warranted.
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53. The Sentencing Commission should amend the Sentencing Guidelines to make

explicit that the 20 percent harm proxy (or any revised proxy)—used to calculate 

the pecuniary gain or loss resulting from a violation—may be rebutted by proof 

by a preponderance of the evidence that the actual amount of overcharge was

higher or lower, where the difference would materially change the base fine.*

The Sentencing Guidelines’ use of a proxy for harm (whether the existing 20 percent harm

proxy, or another revised proxy amount) does not carefully distinguish between defendants

who have caused differing degrees of actual harm. That is, the inflexible presumption that

antitrust crimes cause harm equal to 20 percent of the volume of commerce affected can

be “inequitable,” and potentially “disproportionate.”59 Just as there is some debate as to

whether the existing harm proxy is too high or too low as a general matter, as explained

above, it may also be too high or too low in individual cases. Indeed, the use of a proxy runs

counter to the Guidelines’ approach in other, non-antitrust cases, where the Sentencing

Guidelines call for actual calculation of harm.60 Furthermore, recent Supreme Court cases

have imposed a requirement that any fact that would increase a sentence be proven to a

jury beyond a reasonable doubt.61 Although the holdings of those Supreme Court cases like-

ly do not invalidate the proxy itself, they do highlight the concern of basing sentences on

facts other than those proven at trial (or admitted by a defendant).

The Commission recommends that the Sentencing Guidelines be modified to allow the

20 percent harm proxy to be rebutted in certain circumstances, because sentencing cal-

culations should more closely reflect the harm caused by the crime committed where doing

so is feasible. Accordingly, the Commission recommends an approach that would permit a

defendant to show that the overcharge was well below the presumed 10 percent of com-

merce affected or that the harm caused by its conduct was well less than double the over-

charge. Conversely, the government could seek to prove that the overcharge was more than

10 percent, or that the overall harm caused was more than double the calculated over-

charge.62 This process would thus allow the fine to be either increased or decreased,

depending on the circumstances. To maintain the efficiency of the sentencing process, the

* Commissioners Burchfield, Carlton, and Garza do not join this recommendation. 

Commissioners Burchfield and Garza believe the Sentencing Guidelines provide sufficient alternative
mechanisms to take into account individual circumstances. First, the Guidelines calculation results in
a range of fines, leaving the sentencing judge free to impose a higher or lower fine as appropriate to the
circumstances. Second, the Guidelines are now discretionary, as a result of the Supreme Court’s deci-
sion in United States v. Booker, 530 U.S. 220 (2005), and therefore a judge has even greater latitude
to impose a fine above or below the range calculated by the Guidelines.

Commissioner Carlton believes that additional proceedings designed to create more individually tailored
base fines are a waste of judicial and prosecutorial resources.
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Commission’s recommendation calls for allowing such proof only if it would materially

change the base fine. This would limit the increases in duration and costs of the sentenc-

ing process to instances where the sentence would be most disproportionate (whether too

low or too high) to the harm actually caused.

The Commission’s recommended rebuttal procedure is not intended to reduce the gov-

ernment’s burden of proof when it seeks to impose a fine above the statutory maximum of

the Sherman Act. As the government acknowledges, in those instances it must prove gain

or loss beyond a reasonable doubt to establish a higher maximum fine. Accordingly, if the

government sought to use this procedure to increase the base fine, with a resulting sentence

that exceeds the applicable Sherman Act maximum, it would remain obliged to make the

proof of gain or loss beyond a reasonable doubt, pursuant to Section 3571(d), for the court

to impose that fine, and the burden of proof would not shift. If the government failed to meet

this burden, any higher sentence resulting from an increased base fine would remain limit-

ed by maximum fine amounts provided for in the Sherman Act.

54. No change to the Sentencing Guidelines is needed to distinguish between 

different types of antitrust crimes because the Guidelines already apply only to

“bid-rigging, price-fixing, or market allocation agreements among competitors,”

and the Antitrust Division of the Department of Justice limits criminal 

enforcement to such hard-core cartel activity as a matter of both historic 

and current enforcement policy.

The antitrust section of the Sentencing Guidelines specifies that its calculation of penal-

ties is applicable only to bid-rigging, price-fixing and market allocation offenses—that is

“hardcore” Section 1 offenses.63 The Sentencing Guidelines do not, as some suggest,64 pur-

port to apply to other types of anticompetitive conduct, such as that which might violate

Section 2 of the Sherman Act. Indeed, the Sentencing Commission decided to limit these

provisions to those offenses because of the DOJ’s historical practice not to prosecute other

types of antitrust offenses.65 As explained above, the Commission endorses continuation

of this discretionary limitation. Should the DOJ’s prosecutorial policy change in the future,

it would be appropriate for the Sentencing Commission to revisit this aspect of the

Sentencing Guidelines.
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