Defending Liberty
Pursuing Justice

ASSOCIATION YEAR
2005-2006

CHAIR

Donald C. Klawiter

1111 Pennsylvania Avenue, N.W,
ashington, DC 20004

5 CH;%[%—EHECQ
ose an

7Tiﬁ1&s gguans
New York, NY 10036

VICE-CHAIR

Kathryn M. Fenton

51 Loutsiarna Avenue, N,
Washington, DC 20001-2108

SECRETARY AND
COMMUNICATIONS OFFICER
Kelth D. Shugarman
Washington, DC

COMMITTEE OFFICER
Allan Van Fleet
Houstor, TX

FINAMNCE OEFICER
Willlam L. Greene
Minneapolis, MN

[NTERNATIONAL OFFICER
llene Knable Gotts
New York, NY

PRO GRAM OFFICER
Debra ], Pearistein
Newr York, NY

PUBLICATIONS OFFICER
Theodore Voorhees
Washington, DC

SECTION DELEGATES
Richard M. Steuer
New York, NY

James A, Wilson
Columbus, OH

IMMEDIATE PAST CHAIR
Richard J. Wallis
Redmond, WA
COUNCIL MEMBERS
Jorathan B. Baker
Washington, DC

David H. Evans
Washington, DC

H. Stephen Hanis
Atlanta, GA

James E. Hartle:
Denver, C

Roxarn E. Heng
Washington, D

Christopher B. Hockett
San Francisco, CA

{R?eph . Krauss
ashington, DC

Robert M, Lan%gar
Hartford, TT
Willtam C. Macleod
Washington, DC

Netl P. Motenko
Boston, MA

Leslie C. Overton
Washington, DC

Richard . Parker
Washington, DC

Debra A Valentine
Hartford, CT
Patricia M. Vaughan
Washington, DC

Dantel M. Wall
San Francisco, CA

DOJ REPRESENTATIVE
Thomas O, Bamett
Washington, DC

FTC REPRESENTATIVE
Deborah Platt Majoras
Washington, DC

JUDICIAL REPRESENTATIVE
Hon. Diane P, Wood
Chicago, [L

NAAG REPRESENTATIVE
Robert L. Hubbard
New York, NY

BOARD OF

GOVERNORS REPRESENTATIVE
James M. Sturdivant

Tulsa, OK

YOUNG LAWYERS
DIVISION REPRESENTATIVE
Albert Y. Kim

Washington, DC

SECTION DIRECTOR
Joanne Travis

Chicago, [L

(312) 988-5575

(312) 988-5637
travis@staff.abanet org

AMERICAN BAR ASSOCIATION Section of Antitrust Law
321 N. Clark Street
Chicago, Illincis 60610-4714
(312) 988-5550
FAX: (312) 988-5637
E-mail: antitrust@abanet.org

July 26, 2006 http:/Avww.abanet.org/antitrust

Via Express Mail and E-mail

Antitrust Modernization Commission
Attention: Public Comments

1120 G Street, N.W.

Suite 810

Washington, DC 20005

Re: Comments Regarding Civil Remedies — Treble Damages

Ladies and Gentlemen:

On behalf of the Section of Antitrust Law of the American Bar Association, | am pleased to
submit the enclosed comments to the Antitrust Modernization Commission in response to its
request for comments regarding Civil Remedies — Treble Damages.

Please note that these views are being presented only on behalf of the Section of Antitrust
Law and have not been approved by the House of Delegates or the Board of Governors of the
American Bar Association and should not be construed as representing the position of the
American Bar Association.

If you have any questions after reviewing this report, we would be happy to provide further
comments.

Sincerely,

ot & fluii

Donald C. Klawiter
Chair, Section of Antitrust Law
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ABA SECTION OF ANTITRUST LAW
RESPONSE TO ANTITRUST MODERNIZATION COMMISSION JUNE 12, 2006
REQUEST FOR PUBLIC COMMENT ON CIVIL REMEDIES PROPOSALS 2 & 3

The Section of Antitrust Law (the “Section”) of the American Bar Association (“ABA”)
is pleased to submit these comments to the Antitrust Modernization Commission (the
“Commission”) in response to its Request for Public Comment, dated June 12, 2006, regarding
civil remedies, specifically proposals 2 and 3. The views expressed herein are presented on
behalf of the Antitrust Section. They have not been approved by the House of Delegates or the
Board of Governors of the ABA and, accordingly, should not be construed as representing the
policy of the ABA.

Executive Summary

The Section does not believe that the Commission should recommend these changes in
the treble damage remedy available under the federal antitrust law. That remedy has long been a
fundamental part of the antitrust laws, the antitrust laws have adjusted to that remedy, and the
case for these alterations of that remedy has not been made. .

Commission Proposals

The Commission has requested public comment on two proposals that would change the
mandatory trebling of damages for almost all antitrust claims. Proposal 2 asks whether courts
might be permitted to eliminate the multiplier based on consideration of the certain listed factors.
Proposal 3 asks whether courts might be permitted to increase the multiplier above three, as
when the conduct has effects outside the United States for which damages will not be paid.

Section Comments

The treble damage remedy has been part of antitrust jurisprudence since the inception of
the Sherman Act and deserves respect. Although Congress from time to time has seen fit to
“detreble” antitrust damages in narrow circumstances and to address explicit countervailing
policies, the basic treble damage remedy remains in place. We are aware of no reliable or
systematic evidence that would support the proposals.

The substantive and procedural law of antitrust has evolved in ways that specifically
equilibrate for the existence of the treble damage remedy. Requirements for antitrust injury, the
standards for pleading and for granting summary judgment, and the substantive proof standards
for various offenses, all adjust for the impact of the treble damage remedy. The proposals to
alter the treble damage remedy do not take into consideration the many ways in which antitrust
offenses, defenses, and procedures account for its existence and would significantly alter the
equilibrium that has developed in light of that remedy.

If the Commission wishes to express to Congress an interest considering changes to the
treble damage remedy, the Commission should urge study of the impact of the treble damage
remedy on businesses and consumers, and identify what information would be pertinent to such
an assessment. The Section would be pleased to assist in this effort. The Commission need not
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prescribe any particular research design to make this contribution. Proposals 2 and 3 do not have
the benefit of, and should only be considered after, such a systematic study or fact-finding.
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