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Dear Mr. Heimert,

Sledid

Commission’s antitrust pr

comity considerations w m ‘n taken into account b};’ yhc L S courts. The ve
US courts address these issues on a case-by-case basis means that %cm ency ;q*spl
before th Fmopcz n (omr nssion or other foreign agencies are cxp@sed to an nhcn ot

mé.st
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international cartels.

We of course remain at your disposal for ai

with re

Ly
&

ard 1o the attached submission.
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| Competition DG

SUBMISSION TO THE ANTITRUST MODERNISATION COMMISSION

[¥]

The purpose of this submission is to bring to the attention of your (f‘@mm%s*siqm th
impact of discovery rules in anti-trust civil d‘fm g 5 actions i the United \m s on the
European Commission’s antitrust enforcen i 1
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¢ cniorecement capa

[n the course of this submission DG Competition will explain how the threat of discovery
of dommwcn&s provided to DG Competi hrz affects 1ts mvestigative processes in relation

to hardcore cartels. DG Competition strongly believes that certain type of information
that has been produced solely for the purpose of its own investigation, by either the




d be p%lv?na from disce
ready expressed 1 f@ﬁiﬁsa h 1

i d their application and it has appeared before various Ib
courts as amicus curiae in order to stress the mmportance of this issue and to prevent
discovery of such information.” DG Competition would like to take this opportunity to
also address the issue in the context of the Antitrust Modernisation Commission’s
ongoing exercise

and to reflect upon whi

h appropriate measures can be undertaken

H

ent situation,

2. THE FRAMEWORK WITHIN WHICH THE EUROPEAN COMMISSION CARRIES OUT ITS
ANTITRUST INVESTIGATIONS
2.1 es of DG Competition and the European

nforcement

e

o
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functions . DC s
European wmpm 1on Ea\x and m ui es psapo als o he’: European Commission, which is

i

empowered under the EC Treaty to take decisions, including decisions imposing fines for
competition law mfringements. Neither DG Competition nor Ih European Commission
as a whole engages in adjudicating rights as between priva pam;s Hzc European
Commission acts solely to protect the public interest :;md enforces the European

competition

2.2, Information g&fﬁ “"Eﬁﬁ and rocessing; includin the KO Leniency
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of several me

rable 1o ﬂ

Another important ¢

e} 4 R < N . N P i 1., rancm ~
that nearly OMMISSIon lead to a formal, | ;iyssésavmgzu on.

e US district courts in two cases {United States
s Antitrust Litigation - Mise. No. 99-19 and

Amicus Curiae briefs have so far been filed beh
Pristrict Court for the District of Columbia, in Re: Vi

United States District court of Nmthcm District of California, in re: Methionine Antitrust L ifigaiion‘

sase No.o (-99-3461 CRB MDL no. ! yoas well as before the Supreme Court (Intel Cor

 (2004). DG Co
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m th fs__,ht unst cartels is th ’. ,Gmﬁncy ngrammc

In order to fully

o

explain our concerns and position on the confidentiality of certain
materials, we will s
e

ortly exp slain Eh& context t within which such material is obtained and

imcomplete or misleading information.” The European Commission, ‘
has a duty under European law 1o respect the right not to sdi‘zm‘nmnméc, even for
corporations.

ceniency Programme undertakings may obtain immunity or a reduction of
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I
h ésiablish an infringeme
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CL&E'ECé investigation, the European Commission

O

formal “Statement of Objections”
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exercise their rights of defence in the particular pmf‘m ument conta
confidentia d ata that has either been submitted by the inve d parties on a voluntary
basis, notab Iy in the framework of the EC Leniency p;ogmmma. or under compulsion.
‘wmu.mmt of Objections in cartel cases may refer and quote information given in
corporate st :mmms and replies to requests for information. The Statement of Objections

is not made public.
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As stated above, the Europcan Commission may use all the information obtained under
its investigation in evidence in order to prove the existence of the violation of Europcan
competition law. This also applies to corporate Si&!i”i ents and other information

' nce which forms part of

submitted on a vaizﬁfz%;sz‘y basis, which m;a often inc

515 for the European Commissior

d moa given
- [ N
constitules the

m ihe

opean iffamﬁngs;@r; {;.sg uding

professional

to the Buropes

1g the rights ui

L ommission.

In the context of their @ghtx of defence, parties to the European Commission’s
proceedings arc entitled to have access to the European Commussion’s file if and when
they have been served a Sm&mm >f Objections, outlining the European Commission’s
preliminary allegations. Dm ing the access to the file, the partics have a right to consult
Hun -confidential versions) of all accessible documents and to extract a copy of such




the possibility of Europes
. . - ~ . . [ Q—
(ommlsmon agamsl external counsel of undertakings for wnmgmg such rules.” The
parties arc not given access to other parties’ replies to the Statement of Objections.

procedure, f} Competition affords a

2.5. US discovery rules and their impact on European Commission
investigations

Although the European Commissic

cspe bzu]lﬁ o ‘mﬁi;z tary

Fhis is regulated m Article 15 of the European Commission Regulat 7372004 as well as paragraph
13 of the Leniency Notice. As a standard practice, DG (“nmpc!mon (iz‘aw:\‘ the parties atiention to this

obligation when it grants them access to the file.

Commission Notice on the rules for access to the ( ommission {ile in cases pmxuum to Articles 81 and
82 of the BC Treaty, Articles »f the EEA Agreement and Council Regulation (ECY No

blished m
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Commussion’s

the
discoverability of such documents.

So far no US Court has ruled explicitly on the limits of discovery relating to documents
.

on file with the European Comm ission, aside from the ismnz;m gnd \f{ thionine cases.
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[her psb s to be high uncerta

Cammicoian’s and
LOommission s and

st cn?bn‘ccmcm actions.
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Before doing so, we would like to underline that our plea does not extend to a protection
from disclosure and discovery for all documents that form part of our administrative file
i ii

orcement mteresis and the

orms o

cartel members which
uncertainty in this regard- in civ i Lmnwa proceedings of coz; orate statements and other

submissions made to DG Competition risks, however, to produce exactly this result. If so,
it could smomlv undermine the cf ﬁ*cszw;‘sgss o,;“ ht :f;" Leniency program and
jeopardize the success of the European (c-mt ht agznmi carle E% Szng in

nti .

investigations of world-wide cartels, it is essen




to EC Leniency

2.7. International comity should outweigh US discovery considerations

Principles of international comity compel national courts ive due regar sj to the interest
of foreign sovereigns \fzhm enforcin c rights of its own citizens that \\;}E affect
I ¢ i ‘ i lomestic judici i%iom

a wide

Comity considerations a to a balancing tes IN s
discretion to apply the considerations to the facts at hand. A%ihough certain US District
courts have been willing to take comity concerns into consideration, others appcaz' 10 be
morce reluctant to do so. In addition, the very fact that US courts address the sues on a
case-by-case b 1518 means that %cncnu &pﬂ licants ‘n fore DG “ompetition or other
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European Commission’s interests are at stake. The

tice (Du ) has publicly acknowledged that the adoption of effective leniency programs

%y forcign antitrust enforcers and notably that of the Europcan Commission’s revised
1‘)1‘0%!1'111111% in 2002 has a direct positive impact on the Department’s ci‘%os‘ﬁg to prosecute
national cartels. This is due to the fact that a cartelist that i1s exposed to sanctions in




{Gf\t\&wé g;;‘séé}l‘ the US

yrotected other jurisdictions where

¢ has shown that any international cartel of significance i
zfﬂcct H e l nite 1 States as well as Europe. 'E‘Em— U.S. Department of Jus
the 2002 changes in the EC leniency policy, observed an increased amount of
simultancous amn‘=52y applications before both agencies. Indeed, the cases where th
Luopcm Commission has (directly or indirectly) addressed US Courts on éma\ ery

mult
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issues

ordmated enfor
alio san ns s —i*} or the Int
N, in which both the US™ antitnt cies and DG 60 mpetitic
have been scized with the task of achie \ﬁm: gl eater convergence and
pu

coope ﬁ}!{)i‘ between

antitrust enforcement agencies. The purpose of this work is to ensure that effective tools
are developed to attack conspiracies and ¢ NELE‘} that cover more than one ﬂtr&s@“chan At
the end of the day, the cooper rative rela %omh;px however de pmd on mutual r gmmn

of mterests. The Europea

cement,
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Speech by Scott Hammond before the American Bar Association Midwinter Leadership Meeting,
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Kona. Hawaii, January 10, 2003, “dn overview of Recent Developments In The Antitrust Division's
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Lastly, DG Competition does not h"‘éit\-‘“‘, that the non-discoverability of submissions
p sroduced specifically for the European Commission’s investigation would anything but

litigations. As stated above, pre-existing
h.‘iui for Lm pumo af‘ the Leniency

marginally affect the success of US
documents that have not been
application are discoverable. The same applies to documents that have been submitted in
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mﬁséﬁzm%‘z has been forced

k of discove

uce procedures that are aimed at minim
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ents in oral fashion as part of the EC Leniency

Competition now accepts statem
programme. Such statements must be usable as evidence in the European Commission’s
pm«,u_d ings, scrving cither as a basis for deciding on inspections (search warrants) or for
use as evidence of the actual infringement later in the procedure. It is therefore crucial for
the ( nnnnwmn to ‘lock in” such evidence at the stage of the dp}ﬁi ~ation. They do not,
tl as ogd -maps’ 1o ‘ i the

y prepared by
wuld not be
civil claim

de under the European

deemed
yroceeding, This applies especie
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Commission’ Lmam‘v program.

etermining on a case-by
ase. DG Competition has
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fforts to prosecute international cartels as well
al co-operation.

DG C‘ompclﬂion therefore respectfully requests the Antitrust

Modernisation Commission
{0 take note of the above outlined concerns and to co

msider, to the extent possible under

the current exercise, what measures can be proposed to limit the zmp ct of US discovery

rules on the European (omnnsswn ability (as that of othe

r forcign enforcement
avencies) to detect and

~artel behaviour.



