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Dear Sir or Madam:

Enclosed is a statement for the “Comments Subcommittee™ dealing with the issue of
whether the antitrust immunity provided by the Capper-Volstead Act shall be continued. This
may be viewed as an Executive Summary of my views on this subject.

I originally set forth my views regarding the justification for the “special treatment”
accorded cooperatives by the Capper-Volstead Act in my comments as a member of the
Economic Advisor Panel to the National Commission to Review the Antitrust Laws and
Procedures in 1979 (see Appendix A to my current statement).

In my enclosed statement, I provide additional evidence on this subject based on
research I have conducted since that time. In two extensive economic studies my colleagues
and I have found that even when cooperatives market a substantial share of the products sold in
a market, they lack market power because of their policies of open membership, their inability
to control the supply of their individual members, and are unable to prevent free riding by non-
members. I therefore recommend that the Antitrust Modernization Commission recommend no
changes in the Antitrust Treatment accorded cooperatives by the Capper-Volstead Act.

Sincerely,

_' _ _ 7
Ttz 0 Vet
Willard F. Mueller
William F. Vilas Research Professor, emeritus

University of Wisconsin-Madison
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Comments for the Antitrust Modernization Commission
Re: Recommendation for Continued Antitrust Immunity
Provided by the Capper-Volstead Act of 1922

Willard F. Mueller, William F. Vilas Research Professor of Agricultural and
Applied Economics, Depariment of Economics, and Law School, University
of Wisconsin-Madison, emeritus, Food Systems Research Group, University
of Wisconsin.*

In 1978 1 was appointed a member of the Economic Advisory Panel of the
National Commission to Review the Antitrust Laws and Procedures. In that
capacity I prepared a report that examined the basic rationale for the special
treatment accorded agricultural cooperatives by the Capper-Volstead Act of 1922.

(See Appendix A). Based on my analysis, I concluded, in part:

The basic rationale for such support is to be found in the unique structure of agriculture, the
only real world example of the economist’s theoretical model of perfect competition.
Although the number of farms has declined and their size increased, the fundamental
structural characteristics that set agriculture apart from industrial markets in the 1920°s
remain today. Indeed, whereas the structure of agriculture remains atomistic, the structure
of much of the rest of the economy has become more cancentrated and its power more
deeply entrenched. !

It was imperative to enact the Capper-Volstead Act in 1922 because the
Sherman Act inadvertently imposed more severe restraints on the conduct of
cooperatives than other corporations. Under some early court decisions, the mere
act of forming a cooperative marketing association constituted a per se
combination in restraint of trade. Thus, merely to exist, agricultural marketing

cooperatives required immunity from Section 1 of the Sherman Act.



In my 1979 Report on the Capper-Volstsead Act I explained that I supported
the antitrust rule that prohibits cooperatives from engaging in practices such as
coercively achieved full-supply contracts. Likewise, I agree with the prohibition
against anticompetitive agreements between agricultural cooperatives and non-

cooperative firms.
The Rationale for Fostering Agricultural Cooperatives

In 1965 the President Lyndon B. Johnson created a National Commission
on Food Marketing to which I served as an economic adviser while serving as
Chief Economist of the Federal Trade Commission. The National Food
Commission concluded that cooperatives had been fostered “to negotiate with
buyers, and to protect themselves against trade practices and abuses of market
power to which they are otherwise vulnerable.” The National Food Commission
made no recommended changes in the Capper-Volstead Act.

In my continuing study of agricultural cooperatives, I have found that
cooperatives have sought a degree of market power much more often than they
have achieved it. And they ofien appear to have more power than they actually
possess. This is true because of the almost universal practice of open-membership
and freedom to leave a cooperative. Because cooperatives are unable to control

industry supply—neither the supply of their members nor that of non-members—-a
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cooperative’s market share alone is not a meaningful index of market power in
contrast to that of non-cooperative firms, where high market shares typically are
correlated with hagh entry barriers.

Since my 1979 report to the National Commission to Review the Antitrust
Laws, I have engaged in two large-scale studies bearing on these issues. In 1987 1
was senior author of a book that made an in-depth legal-economic analysis of the
evidence in the Federal Trade Commission’s challenge of Sunkist, Inc. in 1977.°
That study examined in depth the economic theory and empirical evidence of the
marketing practices of Sunkist, Inc., which marketed about 70 percent of the fresh
and processed Valencia oranges in California and Arizona during the 1970s.

The FTC’s analysis had relied primarily on Sunkist’s large market share as
evidence of monopoly power. It neglected to consider Sunkist’s inability to
control the supply of its members and non-members. Qur analysis demonstrated
that Sunkist did not possess monopoly power because it lacked the ability to
control the supply of its members, had it attempted to, nor the ability io prevent
free riding by non-Sunkist packing houses that would have eroded any attempt to
enhance prices above competitive levels.

The study examined in depth Sunkist’s marketing practices and the

economic theory of the conditions necessary to achieve market power. It



demonstrated the unique nature of cooperatives, especially open-ended ones,
which are unable to control output and to prevent free riding by non-members.*
On August 15, 1980, Sunkist, Inc. and the Federal Trade Commission
entered into an agreement settling the Sunkist litigation. The agreement was for
settlement purposes only and did not constitute an admission by Sunkist that the
law had been violated. Indeed, none of the substantive provisions of the
agreement had any significant impact on Sunkist’s future marketing practices.
The only sanction imposed on Sunkist was that it have not more than 39
commercial packinghouses for five years. This was a meaningless prohibition
since by 1980 Sunkist already had only 30 such packinghouses and five years
after the agreement it had only 27 commercial packinghouses. The decline in the
number of commercial packinghouses reflected increases in the economies of
scale of packinghouses rather than the provisions of the settlement agreement.
The lesson of the Sunkist litigation, which involved one of the nation’s
largest marketing cooperatives, teaches that a cooperative achieving a large
market share in an industry does not enjoy the same degree of market power as
that which is typically enjoyed by non-cooperatives holding large market shares.
In 1996, my co-authors and I completed an exhaustive three-year study of

the pricing practices of the National Cheese Exchange.’ The study was



undertaken in response to a request of the Trade Division of the Wisconsin
Department of Agriculture, Trade, and Consumer protection.

The major finding of the study was that the dominant cheese trader
on the National Cheese Exchange, Kraft Foods, was able to influence cheese
prices to its advantage despiie the existence of several large cheese marketing
cooperatives that sometimes sought to countervail Kraft’s power. The study
concluded, in part, “there was an imbalance in market power between buyer-
traders and seller-traders, with the balance of power favoring Kraft and its [two]
foliowers. Whereas Kraft was the largest buyer of cheese off the National Cheese
Exchange, it was the dominant seller of cheese on the NCE.” The study
examined considerable documentary evidence of all leading traders on the NCE
and conducted an extensive econometric analysis of trading praciices.

Subsequent to the completion of the Cheese Report, certain documents that
Kraft had withheld during the investigation (on grounds that they included trade
secrets) were subsequently released pursuant to an agreement between Kraft and
the Wisconsin Department of Justice. These documents provided further evidence
that Kraft enjoyed substantial market power that enhanced its profits during the
period studied. These findings were published in a refereed economic journal.’

I believe the findings of the above-cited studies provide further credence to

the conclusion that even agricultural cooperatives with large market shares have



no significant market power, and therefore should continue to enjoy the . s

protection afforded by the Capper-Volstead Act.

Notes

* Served as Chief Economist and Director of the Bureau of Economics during 1961-1969,
except for nine months when President Johnson appointed him to serve as Executive Director
of the President’s Cabinet Committee on Price Stability in 1968. I have frequently served as an
advisor to the Senate and House Antitrust Subcommittees as well as several other
Congressional Committees.
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rocessing and distribution. Contribiiting to ‘the differ-
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differentiation, and fréquent oversupply resulting in’ part
from tising ‘farm productivity,” unplanned variations ‘in
clds arising from weather and other natural hazards
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C:Parker and TM. Connor, “Estimates of Constimér Losi Due.to
v Parker and JM. ¢ T, Y Estimates of Consumer Loss Due
Mat thf;lﬁ,ég tg:cglssiood %anurapxuring Industries,” paper presehted
t the Allied Sotial Science Association meetings, Chicago, August 30,
1978, Parker and Connor define *consimer” o nonopaly loss o thone
200, L Brker and LConnor define “consumer” or “monopoly” loss as thost
 losses due’to rllocative ‘inefciency (deadweight loss s st
losses due to allocative inefficiency (deadweight loss), X-inéfficiancy, dnd
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. markets lacking the firming influence of group action are " -

volatile, often depressed, and highly sensitive to down-
ward pressures originating further along in marketing
channels. . . .

The Commission concluded:

We believe, therefore, that there is frequent need for
group action by farmers to adjust sales more uniformly to
market demands at reasonable prices, to improve prod-
uct quality and uniformity, to negotiate with buyers, and
to protect themselves against trade practices and abuses
of market power to which they are: otherwise vulnerable.

Simply put, cooperatives have been fostered ‘to give
farmers some market power in an imperfectly competitive
economy. In my judgment, cooperatives have sought power
more often than they have achieved it, and often they appear
to have more power than they actually possess. This is true
because of the general practice of open-membership and
freedom to leave a cooperative. The unique characteristics of
the cooperative corporation are relevant in evaluating the
probable competitive consequences of certain practices.® Be-
cause of their inability in all but rare instances to control
industry supply—neither the supply of their members nor that
of nonmembers—a cooperative’s market share alone is a
much less meaningful index of market power than is a firm’s
share in industrjal markets, where high market shares are
often corrglated with high entry barriers.
Even in the absence of supply control, however, coopera-
tives may attain market advantages by engaging in practices

6 J.G. Youde, *Cooperative. Membership Policies and Market Pow-
er,” and P. Eisenstat and R.T. Masson, “Cooperative Horizontal Market
Power and Vertical Relationships: An Overall Assessment,” in Agricul-
tural Coopératives and the Public Interest, Proceedings of an NC-li7
sponsored Workshop, June 6-8, 1977 { forthcoming 1978 ).
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such -as coercively achieved full-supply contracts. Such
practices may give some farmers an advantage by foreclosing
others from the market, and may injure other cooperative and
noncooperative firms with whom they compete or whom they
supply.

The most visible use of market power is when a coopera-
tive operates in a market with a federal or state marketing
order. In such an industry setting, which the cooperative
(and its farmer members) may help to create, the cooperative
often seeks to obtain prices abové the minimum established
by the order. Although this objective (or its attainment) is
not itself a violation of the antitrust laws, cooperatives may in
pursuing this objective use practices vis-q-vis competitors or
customers that violate these laws. The records of various
antitrust cases brought by private parties and the government
document a variety of such anticompetitive practices.? But
these cases also demonstrate that such anticompetitive prac-
tices generally are not immunized by the Capper-Volstead
Act, and have been challenged successfully under the Sher-
man, Clayton, and Federal Trade Commission Acts,

The Justice Department Report on Milk Marketing esti-
mates that “monopolistic control of milk supply by dairy
cooperatives” resulted in social losses of $60 million.8 This

7 For & discussion and examples of alleged anticompetitive practices,
see P. Eisenstat, R.T. Masson, and D. Roody, “An Economic Analysis of
the Associated Milk Producers, Inc. Monopoly,” prepared for the
Department of Justice. For a critique of this report see Cook, Blakley, and
Berry, “Review of Eisenstat, Masson and Roddy, . ..." For examples and
a discussion of actual predatory or coercive practices, see Mueller, *The
Economics and Law of Full Supply Contracts as Used by Agricuitural
Cooperatives,” National Symposium on Cooperatives and the Law,
University of Wisconsin, pp. 99-131.

8 Milk Marketing, a Report of the U.S, Department of Justice to the
Task Group on - Antitrust Immunities, Januvary 1977, pp. 413-14, This
estimate is based on an unpublished study by Ippolito and Masson.

estimate is based on the over-order Class I premiums négo- . ©
tiated .by..dairy caoperatives ‘in 1973 less 10 cent services
rendered at 20-30 cents per hundredweight.? Using these
estimates would reduce DOJ’s estimated losses by about one-
half, Moreover, the DOJ estimate was for 1973. According to
the DOJ, the size of over-order premiums declined substan:
tially after the AMPI decree.i0 If this decline was due to the
decree as the DOJ report implies, then there exist today very
modest over-order premiums that cannot be justified by cost
considerations: ‘ R
This is not to imply cooperatives have not in the past or

will not in the future be able to achieve above order
premiums exceeding the cost of service charges. After all, this
is one reason the cooperatives were created, Manchester
estimates that the total economies resulting from cooperative
activities compared to a system wherein handlers assume this’
burden are probably 40-50 cents per hundredweight.'! The
manner in which these benefits are distributed between
farmers and processors depends on the relative bargaining
power of each. As I undemstand the DOJ staff’s position, it
believes cooperatives are not entitled to receive any premium
beyond the cost of providing services.’2 As noted below, I
beligve this is an inappropriaie standard to use in judging
undue price enhancement. )
- Should cooperatives succeed in negotiating above order
prices without using illegal practices, such prices are still
subject to the provisions of Section 2 of the Capper-Yolstead
Act, the undue price enhancement section (see below). L

-Although the degree of antitrust immunity granted coop-

eratives is limited, there remain several unresolved issues. =’ . -

© ®Milk Report, p. 80. The DOJ “rejects the notion that some of these
‘services’ were in fact services.” - U
10 Milk Report, p. 15, - SR
. 11 A.C. Manchester, Dairy Price Policy: Seiting, Problems, Alterna-
tives, Ag. Econ. Report No. 402, USDA, April 1978, p. 1L
: 12 Mille Report, pp. 76-83.
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Moreover, there is considerable merit to the argnment
that the Capper-Volstead Act “authorizes collective process-
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trolling” agricultural production, it seems consistent public
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here is whether there is something so unique about the

- business decision to merge that the general rule of majority

consent should be abandoned. Apparently farmers think so,
since most states require at least a two-thirds majority approv-
al before a cooperative may be acquired. It seems question-
able whether farmers’ interests would benefit by imposing
more severe restraints. Finally, in evaluating the cooperative
merger issue it is important to recognize that farmers are both
patrons and stockholders of their cooperative corporations.
Their role as patrons transcends that of stockholders, for
without their patronage the cooperative corporation cannot
survive, Should farmer-patrons of two cooperatives wish to
form a single association, they have three options: (a) they
may combine as stockholder-patrons of the two cooperatives;
(b) one of the cooperatives could disband and all or most of
its patrons could voluntarily affiliate with the other coopera-
tive; or (c) both cooperatives could disband and their patrons
could form a new association. These options are not viable
alternatives in all situations, especially when large capital
investments are involved. But bargaining and many market-
ing cooperatives could pursue options b and ¢ if the law
foreclosed option a. Thus, prohibiting mergers among ¢oop-
eratives might cause farmer-patrons inconvenience and finan-
cial hardship, but not necessarily prevent the same end result.

I agree with the Justice Department position that a
farmer should not be forced to remain in a cooperative if he
disapproves of a merger.1® If a cooperative places unreason-
able restraints on exit from merging cooperatives, the Justice
Department might challenge such a merger under existing
law. In the AMPI case the Justice Department did not seek

18 This position was first stated by former Assistant Attorney General
Donald Turner. Also see DOJ Milk Report, p. 581. The Department’s
AMPI Report concluded several mergers it examined did not allow
members this option.
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relief for mergers among cooperatives. Until the antitrust
agencies test the legal status of cooperative mergers under the
existing laws, new legislation seems premature.

Undue Price Enhancement

A final unsettled issue is whether the Secretary of Agri-
culture should continue to have authority to enforce Section 2
of the Capper-Volstead Act, the “undue price enhancement”
provision, Certainly the record of the past half century
demonstrates that no Secretary of Agriculture has been
enthusiastic about enforcing this provision. What, then, are
the alternatives?

Secretary Bergland has testified that the Department is in
the process of establishing a systematic procedure for
monitoring and enforcing Section 2. The Department’s
treatment of the formal petition filed by the National Con-
sumers Congress in 1976 demonstrates that the Department
has the capability to evaluate such problems quite effectively
and expeditiously, at least as compared to other regulatory
agencies. In less than a year the Department's Capper-
Volstead Committee issued a fairly comprehensive report, 19

The Department’s enforcement effort could be enhanced
and made more responsive to the public interest, however, if
the Justice Department and other public and private parties
participated in such proceedings. Also, if it had reason to
believe undue price enhancement existed, the Justice Depart-
ment might petition Agriculture to hold such hearings. Ex-
perience with other regulatory agencies illustrates that often
they have been derelict in taking competitive considerations
into account in making decisions until the Justice Department

9%“The Question of Undue Price Enhancement by Milk Coopera-
tives,” by the Capper-Volstead Committee, USDA, December 1976, For a
brief discussion of this report see Appendix A,

mends that authority for enforcing Section 2 be transferred
the Federal Trade Commission and that a legislative stand
be éstablished by which to judge, undue price enhancerms
This is.a 'matter deserving serious: a't\te{t\t\iqn".r "I believe mi
persons do not fully appljec‘igi'tzé"_th‘ef:;‘}mq\;; _rgg_;‘.;lﬁtq;yﬁ po*
granted by Section 2, which ‘potentially makes it the m

“.potent provision of any antitrust law. Whereas the ‘ot

antitrust laws impact on business conduct and industry st
ture, Section 2 could  deal directly with performance.

' provides the potential to place restraints on prices. -In.

view, if it is deemed in the public interest to control dire
the price performance __Of'coppg'rgn?ps that unduly enha
prices—and I think there i ‘merit in such a policy—so
public policy argues for such a standard in all sectors of
economy. This could b¢ accomplished by including an un
price ¢nharicment provision in the FTC Act or the ,Six:;ng
Act,20 Then, if the appropriate antitrust agency had “rea
to believe" any ‘corporation (including a’ cooperative),
“shared monopaly,” was moaopolizing or restraining trad
sich an extent s to unduly enhance prices, the.agency cc
require the ‘corporation to show cause why an order she
ot be"made directing it to cease and desist. from 8

monopolization or re;st'raint'of .trqt;e.l ’ SR

"/ 20 The late Senator Hart’s proposed “Industrial Reorganization.
includéd an’ excess profit, standard in determining th%‘ aﬁrm
" presumed to have monapoly ‘power. . Section 101, bl p:q\ngd,_ that 1
“shall be a rebutable Jpresumption that monopoly power is possessed.
corporatxon if its rate of .return on net worth after taxes _eéﬁggqg.
.:b?é’rceﬁt over a period of five consecutive Years. S 116_7, 93rd ongre



- prices. Yet, virtually nothing has or is likely to be donie about

| anitttrust agenc1es are now expenmentmg with shared mono-
- fo y’ theoetes, and some _persons _are contemplatmg new
-, legisiafi “to ‘deal with | excessive corporate powef,"there is

httle Tea 'n'to beheve th
at the bdstlons of excess:ve 0
: power' w1Il fall m thls generatton. ' C rporate

S Unless somethmg is done toﬁ . with the pervasive
cope thh the ervasive
g problem of undue price enhancement.in other areas,ppleas for
- gard-lme enforcement of Section 2 of the Capper-Volstead-
‘. ct seem unjustified 2! I believe the lustoncal record stipports

o that j;lThg Jusuee Department Task Group on Mt’lfc Mmketmg argue%
2 e ongress ‘inténded to permit cooperatives to achieve' markat
" power so a3’ to countervail the power of buyers but niot to permit
. cooperatives to .achieve - ‘any power of their own: “While Colfx ress
. ntended that farmers be allowed to associate for the purpose of‘exerc?sm
K countervatlmg power in their dealing with corporate entities Congress dzg
- not contemplate that the organizations, in turn, would hold ’such a degree
of marke't power that competition and the consumer would be advereel
o aﬁ‘ected Milk Repart p. 52, This view challenges the basic premtse olt:
B publtc policy that cooperatives may achieve a degree of market pow
L long s they do so legally, and that they may enjoy the t‘runs'.la of zfng
. power 5o long as they are not too luxuriant. *As I read the legislative
lnstory of‘ the Act, the Congress' concern with inequality in baf aini
C ‘power of f‘armers did not rest solely on the assumption that buyegrs h:cgi
market power which eooperattves mlght couniervail, Rather, there was
wtdely held belief that farmers were dtsedwmtaged because they operateg
e “in 'a world where many others had market power but farmers had none.
Furmer';, as Congressman Towner put it, are' in' 1 “disadvanta; gous
it position with regard to all of‘ the rest of the busmess world » Q .
o ‘Mt[k Report, p. 39,7 o uofe‘j m
¢ i The Justice: Department Task Grou a!so ar
] tntended to help “‘organizations largely lo!c)aI in natﬂee,s t:ﬂli;iﬁ;f::

 organizatiors, Jbid. *Congress doubt]
‘Lﬂrgamzauons, ess Sp"ke mamly of small local

S Numerous empmcal studtes have shown that many -
mdust.nes have ‘sufficient market . POWET {0, unduly enhance

“-such abuse of power under the antitrust laws. Although the

smee practteally all cooperatwes were very smafl at the Ca

';Secretary Bergland’s v1ew that the chtef reason httle acﬂGn
hds-been taken: under Section 2 is:" (l} for most of the’ penod
- since 1922 farm” prices’(and tncomes) ‘have ‘been: ‘seriously
‘deptessed, relative to-the rest of the économy; and (2) antil.
recently few cooperauves i mgmﬁcant industries were pOW-
erful enough to ralse serious questtons under Section 2 25

Th1s is not to say that there should be no restramts ort the
achtevement and use of market power by cooperatwes. But,
as Imterpret the record very substanttal restraints exist utlder

such orgenizauons. ‘Western Congressmen already were fammar w1th the
large fruit cooperatives (the predecessors to Sunkist and Sun Maid) that
emerged in Californiz around 1900 and midwesterners were familiar with
the milk federations of the early 1900’ that ultimately evolved into Land
O'Lakes in the early 1920%, And clearly those promoting the’ Capper—
Volstead Act envtstoned that large-scale cooperauves would emerge once
their legal atatus was settled, The latter expectations were realized, as. the
number of larger cooperatives literally exploded after. the Cappet-
Volstend Act was enacted. Whereas local associations predominated uriti
1920, “following 1921, hundreds of associations were organized every
year—not only locals but regional, federated, and centralized ones. ...
H. Bakken snd M. Schaars, Economics of Cooperdtwe Merketmg,
McGraw-Hill, 1937, p. 68.
22 One reviewer of an earlier draft of this piece quesuoned these
conclusions, citing my own studies documenting illegal activities of nnlk
: cooperauves (see supra, note 7). It is true as I noted above that
cooperattves have from time-to-time engaged in anticompetitive practice:
in v1olatxon of the Sherman Act. A careful reading of these cases reveals
. however, ‘just how fragile is the market power of cooperanves absern
illegal practices. ~ Also, restraints of trade, though illegal, do not HECEs:
sarily result in immediate price increases. At least I find it difficult to infes
: from the records of these cases whether there existed undue prics
enhancement, since they dealt with attempts to monoepolize and restramt‘
of trade ' Also, w1th few exceptions, all the private ‘and publlc case!
_involving mllk cooperatxves occurred in Tecent years, support.tng the
Secretarys ‘conclusion that cooperatives generally did not have muct
econormc muscle unttl qmte recently . :




v. Untﬂtheo‘“efb"“ndaﬂes ,‘-‘ﬁf:‘fthc; ntitrust
enity conferied by Capper-Volstead have been explored

heough igaion, and

ng program 'has' been givén ‘' charice "to; prove itself, 1
uestlon ‘whether it is necessary.or appropriate to’consider
mending the law toward agriculture cooperatives,:

d.the Secretary’s proposed new: monitor-

onsider
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‘APPENDIX A

THE CAPPER-VOLSTEAD COMMITTEE REPORT
'ON UNDUE PRICE ENHANCEMENT BY
| MILK COOPERATIVES

Producer cooperatives negotiate Class I premiums which
increase the effective Class I differentials of federal orders.
The National Consumers’ Congress charged that Class I price
premiums negotiated by cooperatives in 1974-75 constituted
undue price enhancement in violation of the Capper-Volstead
Act.  The Secretary of Agriculture appointed a Capper-
Volstead Committee to analyze these charges, The committee
rejected this allegation, arguing that Class T premiums repré-

sented mainly compensation to producers for market-level

services rendered and were justified by the unusual economic
conditions confronting producers during 1974-75.1 Regarding
the finding of the Capper-Volstead Committee, Agriculture
Secretary Bergland said: “That detailed study of milk prices
throughout the entire industry during 1974-75 found no undue
price enhancement by any cooperative,”

Clearly, unusual conditions confronted federal order milk
producers in 1974-1975, Federal order minimum Class I prices
fell 14 percent, from $10.05 during the first half of 1974 to
$8.65 during the last half of the year, and remained under
$10.00 until November [975. During 1974-1975, prices paid by
dairy farmers for inputs rose about 13 percent. Moreover,
according to the Capper-Volstead Committee, USDA denied
requests from producers for increases in federal order min-
imum prices during this period, telling them to “negotiate
such increases as they could in the marketplace” (p. 34).
Producers responded by negotiating Class I premiums which
averaged $.55 and $.52 per hundredweight during 1974 and

1 USDA, Capper-Volstead Committee, The Quesiion of Undue Price
Enhancement, December 1976. ‘
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1975, respectively, in |7 I€presentative federal order markets.2
These Class 1 Premiums were about $.35 per hundredweight
higher than the average premj | preceding

years in the {7 markets and were higher thap could be

justified by the costs  ( apﬁroximately $.25 per hun-

dreQWeight) producers “incurred . for providing ‘market-levej
services. :

_ It appears that producers would have experienced a cost-
Price squeeze if they had failed ¢ ‘

Squee 0 negotiate the larger Class |
premiums in 1974-75. The cost-price squeeze would have had

varying eﬁ"ef_:ts ranging perhaps from increasing producer
debts to forcing some farmers out of business, o

ttee’s analysis seems quite
bersuastve, though I make po pretense of having analyzed it

In detail. There seem to be reasonable grounds for the
Secretary’s conclusion that the average Class I premiums for
the unusual 1974.1975 period were justified by special eco-
nomic conditions, However, the Justice Department con-
clnd(?s that USDA erred in;interpreting its own analysis of the
relationship between Cooperative concentration and the size

2W.D, Do?son and L, Salathé, “The Eﬂ‘e:cits of Federal Milk Orders
on the Economic Perf‘o;mance of US, Milk Markets” (f’orthcoming in

American Journgy of Agricultural Economics, 1978).

" of over-order premiums.s The DOJ coriclusions are consistent -
~with those of Dobson and Salathe that market power was
" probably responsible for some of the larger Class I premiums
(e.g., ‘those in Southern Michigan).4 Thus, it is conceivable
that the Secretary was wrong. But evidence that prices in
some markets were enhanced because cooperatives had mar-
ket powér does not necessarily mean the premiums violated
Section 2, unless one accepts the view that every
supracompetitive brice represents undue price enhancement.

In sum, there seems to be no question but that milk
cooperatives negotiated significant above-order premiumg
during 1974-1975, The Secretary of Agriculture concluded
that under the circumstances these premiums did not repre-
sent undue price enhancement. Of course, it is possible that
the cooperatives could not have achieved these above-order
premiums had they not engaged in certain practices subse-
quently enjoined by the Justice Department.5 But this, I
believe, is another matter, It is possible for cooperatives as
well as other corporations to violate the antitrust laws even
though their practices do not result in a monopoly price. Thus,
the standard which the Secretary of Agriculture must apply
differs from antitrust standards, He must find that a coopera-

- tive “monopolizes or restrains trade {0 such an extent that the

price of any agricultural product is unduly enhanced by reason
thereof™ (emphasis added).

?DOJ. Response, September 1978, p- 74,
- 4 Dobson and Salathe, ap. cit., p. 8

- §The DOT believes that the AMPI consent decree caused some
premiums to fall. DOJ, Response, p, 75 : ‘




