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Introduction 

 I want to thank the Commission for giving me the opportunity today to speak 

about statutory immunities. 

 To complement my oral statement summarizing the Report, my written remarks 

today focus on issues related to, but not the direct topic of, the Report.
1
  There are certain 

substantive implications for antitrust doctrine should our procedural Framework or one 

similar in structure and content be implemented.  In particular, the realms of express and 

implied immunities, and the role of primary jurisdiction, appear implicated in the Report. 

 Before proceeding, I disclose that my views are my own and do not purport to 

reflect the views of my coauthors Gregory Leonard and Stephen Ross. 

 

Express Immunities 

One area of law impacted by any report on statutory immunities is the realm of 

express immunities in regulated industries.  As the Report states, an immunity may be 

justified when a regulatory agency has been expressly empowered by Congress to 

displace competition in an industry.  Congress may expressly confer upon the regulator 
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the exclusive power to control competitive issues within that industry by providing the 

industry with antitrust immunity.
2
   

Traditionally, such grants of authority were for the purpose of displacing 

competition with rate and entry regulation while providing the firm with a monopoly, 

albeit a regulated one.  The agency would confer upon the industry the right to some 

reasonable rate of return and an exclusive right to provide service within its territory in 

exchange for the provision of service to all comers, agency review of rates and costs 

associated with providing that service, and other hurdles that limited the ability of the 

firms within that industry to expand into other realms or charge higher rates.   

In this realm, the common notion was that antitrust had little to say.  Indeed, 

notions of competition were antithetical to this arrangement.  After all, there was little 

ability to compete between franchises as entry was highly restricted.
3
  Moreover, the 

terms, conditions, and prices of the services offered in such industries were actively 

overseen by administrative agencies.  Thus, with few exceptions, antitrust was required to 

remain silent. 

However, current notions of regulation focus on market mechanisms that are not 

necessarily antithetical to the antitrust laws.
4
  “Regulated” industries today are typically 
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regulated only in the parameters under which competition takes place.  Agencies do not 

to the same degree restrict entry—they encourage it.  They no longer to the same degree 

review rate schedules and tariffs—they allow the market constructed by administrative 

rules and statutes to determine the rates and prices charged.  They also do not to the same 

degree guarantee a rate of return, instead allowing the market to winnow out losers and 

reward winners.   

It is imperative Congress recognize that antitrust law and regulation may serve 

complementary purposes
5
 in industries subject to what my colleague Harry First and 

others have called “regulated deregulation.”
6
  Under these “new” regulatory schemes 

common today, express exemptions from the antitrust laws generally will be 

inappropriate and, therefore, should be rare.  In other words, the “default” rule should 

always be that competition and its enforcement agent, the antitrust laws, prevail.
7
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Implied Immunities 

Implied immunities, or claims that Congress “intended” to exempt regulatory 

conduct from antitrust even though it did not do so by express statutory language, are not 

necessarily excised completely from existence through implementation of our 

Framework.  The implication of our Report is that the presumption should be against a 

finding of implied immunity.  Particularly in light of the current trend towards “regulated 

deregulation,” it is increasingly unlikely that the roles of regulation and antitrust serve 

antithetical purposes.  Rather, the creation and fostering of competition might indeed be 

best served by the complementary potential of regulation and antitrust.
8
 

Historically, courts have viewed implied immunities with extreme skepticism.  As 

one group of commentators has stated: 
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[T]wo grounds--and only two grounds--will support an implied repeal: the first is 

irreconcilability and the second is an affirmative showing of legislative intent to repeal 

by implication. The latter criterion has only been satisfied in cases in which the 

repealing act contains a directive to the regulatory agency to police the interplay of 

competitive forces. The irreconcilability criterion requires, at a minimum, that the 

statutes [antitrust and regulatory] produce differing results. This finding alone is not 

sufficient however. Rather, to find 'irreconcilability' there must be a determination that 

repeal of the antitrust laws is necessary to make the regulatory act work. This requires 

an appreciation of the nature of the various regulatory acts.
9
 

 

Broad delegations of power to a regulatory agency may lead to instances where 

agency directives are in tension with antitrust law.  As Judge Greene's opinion in an early 

phase of the Antitrust Division's suit against AT&T seeking dissolution of the company 

on the ground of unlawful monopolization points out, however, such instances are 

relatively narrow.  In response to AT&T’s motion to dismiss the suit claiming that 

Congress had committed regulation of the activity in question to the F.C.C. under the 

Communications Act of 1934, Judge Greene wrote:  

Regulated conduct is . . .deemed to be immune by implication from the antitrust laws 

in two relatively narrow instances: (1) when a regulatory agency has, with 

congressional approval, exercised explicit authority over the challenged practice itself 

(as distinguished from the general subject matter) in such a way that antitrust 

enforcement would interfere with regulation . . . and (2) when regulation by an agency 

over an industry or some of its components or practices is so pervasive that Congress is 

assumed to have determined competition to be an inadequate means of vindicating the 

public interest.
10

 

 

I concur with the viewpoint that implied immunities should be viewed with extreme 

skepticism and that conduct should be deemed immune only under the relatively narrow 

circumstances set forth by Judge Greene.   
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Primary Jurisdiction 

 The Report impacts upon the realm of primary jurisdiction law as well.  For 

purposes of the Report, the limitations that the Framework imposes as a practical matter 

for findings of express or implied immunities might lead to a renewed importance for the 

role of primary jurisdiction.
11

  If the use of primary jurisdiction increases, it is important 

that the Commission make clear that primary jurisdiction is not a methodology by which 

to grant immunity or exemption, but rather a method by which courts might rely on an 

agency’s expertise in order to resolve a dispute before them.
12

   

The doctrine of "primary jurisdiction" is not, as is sometimes thought, an implied 

immunity.  "Primary jurisdiction" addresses the question of whether the antitrust court 

should suspend the resolution of some questions of fact or law over which it possesses 

antitrust jurisdiction, until passed upon by the regulatory authority whose jurisdiction 

encompasses the activity involved. Although infrequent, such initial deference can be the 

practice when (1) resolution of the case involves complex factual inquiries particularly 

within the province of the regulatory body's expertise; (2) interpretation of administrative 

rules is required; and (3) interpretation of the regulatory statute involves broad policy 

determination within the special ken of the regulatory agency. This deference to statutory 

interpretation extends even to questions of jurisdiction.
13
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 The effect of judicial reference of a question to an administrative agency should 

be agency action on the question referred and then further court action in the antitrust 

case, although agency action might be dispositive.  Unlike a finding of express or implied 

immunity, however, where primary jurisdiction doctrine is applied, the trial court’s action 

is reviewed and that review is on antitrust standards.   

Where the doctrines of express or implied immunity are applied, on the other 

hand, the agency’s action is reviewed on the standards set forth in the regulatory statute, 

and usually with the judicial deference to the agency’s fact finding.  As a practical matter, 

the initial determination of which doctrine applies in a particular case is of great 

significance in deciding what law applies, the degree to which antitrust considerations 

may or may not be accorded weight, and whether the antitrust remedies of criminal 

sanctions or treble damages are available in a particular case.  An express or implied 

exemption finding precludes the application of antirust standards and remedies; while an 

application of the primary jurisdiction doctrine does not necessarily preclude use of 

antitrust standards and remedies to adjudicate the dispute but may only defer the 

adjudication pending an initial decision by the agency.   

A court may find none of these doctrines apply in a case involving activity by a 

regulated industry—even where the agency has some jurisdiction over the activity in 

question.  As Judge Greene pointed out in the AT&T case, in such cases antitrust policy 

and regulatory policy are seen as compatible and not antagonistic. 
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Conclusion  

 The Report serves the laudable purpose of providing a framework with which 

Congress is able to consider the full implications of any proposed statutory immunity, 

given the most complete information available at the time of consideration of passage. It 

also provides tools useful in carefully limiting the scope of the immunity to its intended 

effects, such as sunset provisions and the provision of a detailed legislative history. 

 The issues I raise above might be characterized as incidental merits to the 

Framework.  Express immunities, pursuant to the framework, will be established only 

with clearly defined parameters.  Implied immunities will only exist to the extent that 

broad regulation creates the potential for conflict between administrative agencies and 

antitrust enforcement.  Given the trend towards agency creation of regulated competitive 

markets, these conflicts are likely to become de minimus. 

 The narrowing of express and implied immunities might come with the increased, 

although still relatively modest, use of primary jurisdiction.  Here, I seek to raise the issue 

that it is not the intended consequence of the Report to have primary jurisdiction serve 

the role it once did, as that of an additional avenue for immunity.  With the focus shifting 

from express and implied immunities to primary jurisdiction, it must be made clear that 

primary jurisdiction is a method by which courts might rely on an agency’s expertise to 

resolve a dispute, not a method of conferring immunity.  


