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PROCEEDI NGS

MR. MEDI NE: Good norning. Oay, thank you.

Thank you all for all of your diligent efforts,
and wel come to what | believe will be the | ast neeting
of the advisory commttee. | guess we'll know that at
the end of the day, but | think we've nade substanti al
progress and it is our hope to wap up as much as we
can today.

Let me first call the roll

James All en?

2

ALLEN: Here.

MEDI NE: Stewart Baker?
BAKER  Here.

MEDI NE:  Chri stopher Curtin?
CURTIN: Here.

MEDI NE:  Paul a Brueni ng?
BRUENI NG Her e.

MEDI NE: St eve Casey?

CASEY: Here.

MEDI NE:  Fred Cate?

CATE: Here.

MEDI NE: Jerry Cerasal e?
CERASALE: Here.

MEDI NE: Steve Cole will be late.

P 222222522223
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Lorrie Cranor?

3

P 2223232223322 22233222H233

CRANOR:  Here.

MEDI NE:  Mary Cul nan?
CULNAN:  Here.

MEDI NE: Tatiana Gau?
GAU.  Here.

MEDI NE: Al exander Gavi s?
GAVIS: Here.

MEDI NE:  Dani el Ceer?
GEER  Here.

MEDI NE:  Rob Gol dman?
GOLDVAN:  Here.

MEDI NE:  Davi d Hof f man?
DAVI D HOFFMAN:  Her e.
MEDI NE: Lance Hof f man?
LANCE HOFFMAN:  Here.
MEDI NE:  Josh |say?

| SAY: Here.

MEDI NE: Dan Jaye?
JAYE: Here.

MEDI NE:  John Kanp?

KAMP: Her e.
VEDI NE: Ri ck Lane?
LANE: Her e.

MEDI NE: Janes Maxson?
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Geg Mller?

MR, MLLER  Here.

MR. MEDI NE: Deirdre Milligan?
M5. MJLLI GAN:  Here.

MR. MEDI NE: Deborah Pierce?
M5. Pl ERCE: Here.

MR. MEDI NE: Ron Pl esser?

MR. PLESSER: Here.

MR. MEDI NE: Larry Ponenon?
MR. PONEMON: Here.

MR. MEDINE: Richard Purcell?
MR, PURCELL: Here.

MR. MEDI NE: Peter Reid?

MR REID: Here.

5559 %

MR.

Sackler will be late.
Schut zer ?

SCHUTZER: Here.

MEDI NE:  Andrew Shen?
SHEN: Here.

MEDI NE: Richard Sm th?

Jonat han Smth?

Jane Swift?

VB.
VR.
VR.

SW FT: Her e.
MEDI NE:  Jim Ti erney?
TI ERNEY: Her e.
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MR. MEDI NE: Frank Torres?

MR, TORRES: Here.

MR. MEDI NE:  Tom \Wadl ow?

MR WADLOW  Here.

MR. MEDI NE: Ted Whanf?

MR VWHAM  Here.

MR. MEDI NE: Rebecca \Witener?

M5. WH TENER:  Here.

MR. MEDI NE: Thank you. | believe we have a

guor um
First 1 want to thank Ri ck Lane and the Chanber
for providing refreshnents. The FTC was |eft out of

the I oop on that, but we appreciate your efforts.

MR. LANE: | just want to say | was on the West
Coast all last week, and | cane in yesterday, and for
all of you who have been doing that each tine, | really

don't envy you at all.

MR. MEDI NE: Again, we appreciate the pleasant
surprise of seeing sone refreshnents this norning, and
t hank you agai n.

In terns of public comments, we've continued to
recei ve comments from nenbers of the public, and as of
yesterday afternoon, we had received 26 conments to the
commttee. They are all posted on the commttee' s web
page at www. ftc. gov/acoas. The public comrent period
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for the advisory conmttee ends today at 5:00 p. m
eastern tine, and so as we work towards finalizing the
report, we would encourage you all to continue to check
t he page certainly through the end of today and
consider any public comments that are submtted to the
comm ttee.

As you know, the final report of the commttee

is due on May 15th, and | think we're on excell ent

track to neet that deadline. W will -- I'"d like to
take up procedurally in a few nmonents how we'll go
about comng to closure on the report. | know we have

a drafting coonmittee that had volunteered at the | ast
session, Deirdre, R chard Purcell, Ron Plesser, Geg
MIller, Paula Bruening. | think one of the goals
obviously is to do sone final edits on the report,
avoi d sone inevitable overlap that occurs from nerging
sone of the sections, and work on font and format and
so forth, just to have a report that | ooks good as well
as has good subst ance.

| f you are submtting individual statenents,
whi ch agai n, based on our |ast session, everyone is
free if they wish to include a separate statenent which
will be attached to the report and delivered to the
Comm ssion, you are certainly free to do so. W ask
that you provide us a PDF version of your individual
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statenent, or alternatively, send us a hard copy
overnight to Allison Brown, who's back there, to her
attention for receipt by no later than May 15th,
ideally nmuch sooner than that, for processing and
inclusion in the final report. The FTC will be
responsi bl e for publishing the final report, but
obviously we need to get your statenents and the report
itself as soon as possible.

In terns of our anticipated work schedul e, we
anticipate taking a vote at the end of today on
approving the report in principle. | think it's fair
to say that there's sone tidying up, at |east, that
needs to be done and potentially nore substantive work
on the report, and so as we nentioned at the | ast
session, we're proposing -- and | assune the
commttee's decision -- is that an e-mail vote be taken
to finalize the report, not have the necessity of
anot her neeting, but review the report in electronic
circul ation.

So, the proposed schedule that we are
recommending, and | think it derived in large part from
the discussion last tinme, is as follows, and | suppose we
will be revisiting this at the end of the day to see
where we are, but at |east as of now, we're proposing
that by close of business May 3rd, at 5:00 eastern
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time, is the deadline for the subgroups to submt their
revisions to Deirdre. My 5th at noon, Deirdre wl|
e-mail the docunent to the -- the conpiled and edited
docunent to the advisory commttee mail box, which wll
then be distributed to all the commttee nenbers, and a
vote will be called for. My 10th at 5:00 p.m wll be
the deadline for voting by e-nmail on the final report,
and again, that will give us tinme to put the report
together and deliver it to the Conmm ssion on tine by
May 15t h.

Before we start the session, Jodie Bernstein and
| wanted -- felt that while we were getting your
report, we wanted you to have sonething to take back
fromus, and so we would like to distribute alittle
sonething fromus to you. A nonento of your service
here (showing a T-shirt). W will be distributing --
you don't have to wear them during the session,
al t hough you're free to do so. Jodie will be joining us
|ater in the day.

MR. PLESSER: W can't give you gifts, but you
can give us gifts?

MR. MEDI NE: Unfortunately, that's one of the
et hi cal rules.

| thought while we had pl anned on probably
delving into the substance of each of the subgroups
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sections, based on the e-mail traffic, particularly
yesterday, | guess | would suggest that we junp into
the issue right up front of both questions that were
rai sed about how the commttee's report will be used
and what its purpose is and so forth and the question
of any kind of summary or executive sunmary or
introductory statenent that m ght be incl uded.

Is that -- is the group anmenable to that?

Let me start off by just reiterating |
guess what we've said all along, which is that the
purpose of this commttee is to advise the Federal
Trade Conm ssion on the issues of access and security,
and its particular and nost innmediate application is to
assist the Commi ssion in evaluating the results of its
survey, 2000 of U S. conmmercial websites
privacy practices, as part of the process, which has
beconme an annual process of assessing the progress of
self-regul ation

| think the commttee's deliberations to date
have been extraordinarily helpful in that regard, and
|"'msure the final report will be, as well, but that is
the nost direct and continui ng purpose of the
commttee's work product. Obviously the Conm ssion
wi |l be making recommendati ons based on what it |earns
fromits survey, and |I'm sure whatever debate that
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ensues fromthat in either direction wll be infornmed
by the work of the commttee.

|"mnot sure the commttee can really restrict
the use of the report, although I do understand that
the commttee nmay want to reflect what it -- that at
|l east its intention is not to suggest one course of
action, whether it be self-regulation or |egislation,
but that the commttee -- different conmttee nenbers
cone at the issues differently, but I think -- and |
think this was part of the discussion yesterday on
e-mail -- is that clearly people would want the public
to benefit fromits thinking regardl ess of where things
go but not to infer fromthe report or people's
participation on the commttee that they support a
particul ar course of action, because ny sense is that
sone peopl e woul d support continued sel f-regul ati on,
sone woul d support | egislation.

Agai n, the nost relevant and direct use
of this report is to assess self-regulation, and
obvi ously people wll use the report as they wish in
the future, but | think the key thing is not to infer
by your participation in it that you endorse one course
of action or the other but that you are inform ng the
Comm ssion's views on |l egislation or self-regul ation.

| don't know if people want to discuss that
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particular issue first. That's at least the staff's
vi ew here of the purpose of this conmttee, and |
think it's been a pretty consistent one.

Ron Pl esser?

MR. PLESSER:. Well, we -- a nunber of us had
gotten together to take a shot at this preface that we

circulated around so that we could get a |lot of input

fromother people. The -- and | think you really put
your -- | don't -- you know, | think you said it better
than I would say it. | think there is a concern, nmany

of us are in this political debate, and not just in
this room but in the city and in the states around the
country, and | think it's very inportant to nmake it
clear at the beginning of the report at |east what the
work of this commttee is so that, you know, when we --
| or anybody el se goes up to the Hll, they say, Wll,
you signed -- your nane is on this report that called
for this or suggested this or suggested that. So,
t hought it was inportant to do a positioning in the
front of the report.

| don't know how we want to discuss it. |'ve
circul ated today sone edits. Lance gave sone very
hel pful comments. The |ast sentence | think he poked
sone fun at, and maybe that was right. So, we have
done sonme editing onit. | know that Deirdre and
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ot hers have done sone nore of this. There's two shaded
paragraphs or the two paragraphs that nore get into the
summary or the substance -- and | think that's a very

i nportant discussion, whether or not this preface
shoul d have sone kind of substantive summary.

Those two paragraphs, substantively we included
them | did not do a lot of editing on it or any
editing on it, because | know there's others that have
very strong views about it. | think it can benefit
from-- | think the report can benefit froma
substantive statenent in the beginning, but I think as
we may imediately find out, that's contentious. So,

t hi nk we need to decide howto do it, but I would |ike
at least not to have the conversation totally cl ouded
over.

| think that there is a use for a positioning
statenent in the beginning. Perhaps sone of the
substantive summary can go into the chapters or sone
other way. So, | think both things are very inportant,
but I don't want one to essentially inpact the other.

Thank you.

MR. MEDI NE: Ckay.

O her comment s?

Go ahead.

MR. TORRES: Frank Torres from Consuners Uni on.
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| was a bit perplexed and surprised when | got this
docunent just yesterday, and after contacting sone of
my consumer coll eagues, none of the consuner groups
were asked to be involved in the initial drafting of
it, and kind of all along |I had been pl easantly
surprised about the | evel of cooperation and kind of
consensus building that the base text docunent had.
Certainly anybody who wanted to participate had the
opportunity to in the devel opnent of the substance --
t he substantive docunent, and then to kind of have this
docunent thrown into our |ap, we weren't sure who
exactly was responsible for drafting it and witten in
such a way that there are very clearly objectionable

t hi ngs.

Now, granted, Deirdre and others were able to
qui ckly circul ate sone suggested changes, but to ne
this whole idea of putting this type of summary in
front of the docunent kind of flewin the face of the
spirit of cooperation that | thought that we had tried
to at |least foster here. So, a couple of questions.

One, who was doing the initial drafting of
this? 1'd be curious to find out. And second, | did
note that yesterday Andrew Shen sent around a
suggestion, and | have no problemw th a docunent
descri bing the process that we went through provided
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that all of us feel confortable in signing onto that,
but as Andrew suggested, perhaps it's nore appropriate
to be put inthe formof a transmttal letter rather
than sonmething that is, you know -- because to ne, the
summary of the docunent should be just that, a summary
of a docunent, not, "Congress, don't use this at al

for any | egislative purpose whatsoever."

First of all, it's silly to think that they
woul d not take a | ook at this docunent and use it for
what ever purpose they want to use it for, but to nmake
just general statenents |ike that just doesn't make sense
to ne.

MR. MEDINE: Deirdre?

M5. MULLIGAN. | certainly share sone of
Frank's concerns, that | have appreciated the
representative nature of the various task forces that
we have put together, and | still am actually not
certain who did the drafting, and I would very nuch
like to know that. | certainly know that Ron was
involved, but | aminterested in know ng.

| was particularly interested because at the
| ast neeting | think we strategically decided that it
was going to be very hard to sumrari ze a docunent the
contents of which were as yet uncertain, and, in fact,
| think that the procedural statenents about what the
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commttee was to do are absolutely fine. The summary
of people's feelings, of the split anong the conmtt ee,
| think is quite problematic, because as of yet |'m
uncertain about what the commttee is going to decide
and what the splits actually are.

So, | think that for the nost part the
proj ections about what, you know, how different
commttee nenbers feel, 1'd really like to hear those
expressed around this table and recorded and
transcri bed, and when we have a docunment, | feel very
confident that we can actually summarize its contents,
but I think that as we decided at the | ast neeting,
that that's a nore appropriate place to start.

MR. MEDINE: One thing |I'm hearing that
"Il just say for a response is we have appointed -- we
are going to be appointing a small group to finalize
t he docunent with hopefully a sonewhat representative
group, and perhaps that group could be charged with
preparing the summary and having essentially a broad
representation on that group, to take essentially the
docunent as it exists now, in |light of whatever
di scussi on occurs today, and prepare a sunmary for
distribution, but 1'll take reactions to that.

Lance?

DR. LANCE HOFFMAN: David, | think that's a
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very good idea and followon, and I will not nove it at
this time, but | would suggest at an appropriate tine,
probably this norning, we determ ne how a
representative group is going to be appointed. | would
just put sonething on the table, 1'd suggest maybe two
peopl e fromeach of the four groups get together, maybe
have a sonmewhat | onger break than usual, and the groups
coul d caucus for five or ten mnutes and appoint two
people to serve as the witers, which would | hope
yield a somewhat better result than this other nethod.

M5. SWFT: Jane Swift.

| think there are three things sort of to nove
the process forward that we have to decide in this
di scussion. The first is whether or not the group
beli eves we need a summary, and if, in fact, we have
consensus that we need a summary, how we should
consider the -- what is now being discussed as a
summary and its di ssem nation, and perhaps if we could
consi der those rough drafts rather than a part of the
report that was circulated fairly wdely and that was
vi ewed as consensus.

And then lastly, if we agree we need a sunmary,
if we agree we have initial drafts, what then -- maybe
we shoul d have a discussion not just procedurally on
how you produce that but what we think the content of
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t hat should be, because | will tell you in our

subcomm ttee on access, subconmttee one, we avoided
any di scussion of enforcenent, because we knew that was
where the biggest divisions would cone, but that is not
to say that different nmenbers of the group woul d not
have a different |l evel of confort with every different
proposal that was put forward, depending on who was the
enf orci ng power.

So, | think it is naive to ignore that that is
an issue. | think it probably is appropriate to put it
into a sunmary, but | think what we need to decide is
howwe will, in fact, generate that summary, and |
think Dr. Hoffman's idea of howto do that is a good
starting point.

MR. MEDI NE: Stewart?

MR. BAKER: Yeah, Stewart Baker, a coupl e of
t hought s.

It seens to ne that we m ght be able to agree
on sonething like the text that has been circul ated and
marked up to the extent that it's dealing not with
trying to sunmari ze the options and where the group
cones out but with the point that Ron has raised, which
is are we endorsing legislative action here, are we
suggesting legislative action. | think it's clear from
our charter that that's not what our job is, and there
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are obviously people who would hate to have it
suggested that they were | aying the groundwork for

| egi sl ative action, and with the exception of the

par agr aphs that were marked, | think we're probably
pretty close to -- to that.
So, ny guess is we -- if we put those

par agraphs aside, we could probably come up with a text
fairly quickly, have people identify the parts that
they disagree with and try to find a draft.

On the question of summarizing where the group
is, which is what the paragraphs that have sparked the
nost debate try to do, | think we're going to find if
you appoi nt eight people to do the drafting, it's going
to take forever, and this is the sort of thing, you
know, where summarizing this is a matter of great
nuance, and there wll be endl ess debates about whether
many or nost people supported this, whether sone or a
few supported it, and so nmy guess is we may find it's
too hard and maybe not wort hwhil e.

|"mpretty much persuaded now t hat we may not
be -- want to try to do that, because that neans voting
on every option and a lot of other stuff that wll keep
us here longer than we should be. So, ny suggestion
woul d be that we tal k about the docunent or docunents
in front of us w thout tal king about the controversi al
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par agr aphs that Ron has bracketed in his draft and see
if we think that that's close, and then separately
consi der the question whether we want to sunmarize it.

Maybe we cone back to that later in the day,
whet her we want to try to sunmarize this or not.

MR, MEDI NE:  Yes?

DR. GEER: Just a small -- | guess maybe it's a
procedural question. In ny life in the comerci al
sector, nost of the people that | need concurrence of
the nost wll read one page at the nost. Are we in
that situation here? Do we have to have -- when this
gets read, are there a | arge nunber of people who wll
read the front page and nothing el se?

THE COW TTEE: Yes.

DR GEER  In which case that's all that
matters.

M5. MILLI GAN: Two pages is the rule.

MR. MEDINE: Let me say that | can't speak for
the outside world, but for the inside world | can
assure you that a ot nore will be read internally. In
fact, a |ot of people have been reading transcripts of
t hese neetings and your drafts and so forth. So,
think you will get a pretty detailed read inside, but |
don't dispute the point that many people read executive
summari es and not hing nore of reports.
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But in ternms of the Conm ssion benefitting from
your thinking, the Conm ssion has already benefitted
substantially fromyour thinking and the discussions to
date, and | suspect that the report will get a close
read inside. | obviously can't -- this has a broader
audi ence than that.

DR GEER  So, we would be witing the
executive summary, if that's what it is, not for you
but for the others who read this.

MR MEDINE: | think that's a fair statenent.
| think the Conmm ssion understands clearly based on
your charter what your goals are and that there's no
representation that you either support or don't support
at legislation or self-regulation, but we're | ooking at
t he substance of your fleshing out the subjects of
access and security. So, | don't think we will have a
probl em conmuni cati ng your nessage internally, but
again, obviously this will be a public docunent, and a
| ot of people will have a chance to look at it.

Jerry and then Lorrie?

MR. CERASALE: In an earlier life, working for
a regulatory comm ssion that wote, oh, 500-page
deci sions on a $60-plus billion a year rate case, the
executive summary took |onger than witing the rest of
the report, and | think that, agreeing with Stewart,
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doing a summary of this report is clearly going to nake
this not be the | ast neeting.

MR. MEDI NE: Lorrie?

DR. CRANOR | would actually like to disagree
alittle bit wwth that. | think it depends on what you
see as sort of the scope of the executive summary, and
if you want the executive sunmary to say whether sone
or many or few people agreed on each point, yeah, that
will take a long tinme, but if you just want to
summari ze the options and sort of the spectrum of
options that are laid out in the report, which I think
woul d be a useful thing to do, | think that's a | ot
| ess controversial and sonething which woul d be doabl e
by a subcommttee that we woul d appoint.

MR MEDI NE: Dan?

DR. SCHUTZER | agree with Lorrie. | think
it's inportant to have an executive sunmary that states
coherently a true summary of the report. That said,
agree we should take pains not to get into sonething
contentious or difficult, |like nost, many, few, words
like that, but clearly a good report needs an executive
sumary.

MR. MEDI NE: Ted?

MR. WHAM Ted Wham

| think that an executive summary i s nost
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appropriate where you have a docunent with a | ot of
content in it where you are trying to nove an audi ence
or state a consensus or a point of view fromthat. So,
for instance, in the rate case that Jerry brought
forth, | presume that at the end of that docunment,
there were sone decisions that were made about how t hat
rate case was going to be enployed, and 500 pages were
to tal k about all the reasons why that decision was
reached.

This is a group which was never intended to
cone up wWith consensus opinion, and | think that having
a summary is sinply going to say you can not regul ate,
you can regulate a little bit, or you can regul ate
lot, and | don't see that that's going to offer
a lot of value. | would be one of the people
that woul d say that the cover letter which was drafted
so far, which is effectively saying that there is a
broad spectrum of opinions represented in the group and
there is not an attenpt within the docunent to say that
this is an opinion that all of us would enbrace,
woul d suggest is the best way to go forward, is the
nost appropriate way to proceed at this tine.

MR. MEDI NE: Thank you.

Frank?

MR. TORRES. On the one hand we have got the
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charter that's clear on what the scope of this
commttee was all about, and to the extent that it
isn't about necessarily saying the Conm ssion needs to
regul ate this or Congress needs to |legislate that, why
even get into that discussion one way or the other?
Way not just have the executive summary, as Lorrie
suggested, stay out of the discussion about -- sone
peopl e agreed to this and ot her people agreed to that,
that type of discussion, and just lay out the options
and say these are the options that the commttee cane
up with? And if we can't do that, then no summary
what soever

It's interesting, you know, if comng up with a
summary is so conplicated and wll be so controversi al
then why do we have a summary docunment in front of us
t hat was put together by, you know, who knows who? So
if the charter is clear, then to the extent that
Ron or others have problenms up on the Hll, | trust
their ability as |obbyists in this town, and they
have certainly been around | ong enough, |'m sure
they will have no problem explaining to whonever
they're talking to up on the H Il that the charter of
this comm ssion was very specific in saying we weren't
sayi ng that anything had to be | egi sl at ed.

So, you know, if we can't conme up with a clear
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executive summary of what the options are, then
submt that we do no sunmary.

MR. MEDINE: Richard?

MR. PURCELL: | have this kind of -- Richard
Purcel |, sorry.

| have this personal feeling that we're so far
out of phase right now that we're not getting anywhere.
W' re spinning our wheels.

Cenerally when you have the draft materials for
a report, it is not the nonent to wite the sumary.
Wite the darn report, and then once the report is
constructed, a summary can be made. |If we continue
di scussi ng and argui ng about what the contents of a
summary is and then we spend the rest of the day
finalizing the report frameworks, we are going to have
to go back and re-exam ne what that summary agreenent
was because it will have changed by then.

Personally, 1'd like to formally nove that we
set the summary docunents and di scussi on aside for the
nmoment and get on with the work of the day, which is to
finalize the framework and the content of our report.
We can revisit the summary, perhaps we ought to
reserve tinme in the afternoon, because | personally
believe that a summary is very useful, but | think that
that will -- our purpose will be best served if we
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foll ow the proper sequence.

MR. MEDI NE:  Ron?

MR. PLESSER: Ron Pl esser.

| have no problemat all with Richard's
recomendation. | just would Iike one clarification.
| think there is a difference between a preface and a
summary, and | think what | and others drafted was
really as a suggestion. There was no -- we did try to
get it out in advance so everybody could see it and
comment on it, but it was really a preface, not a
summary, and | think that, you know, except for the two
paragraphs that | think Stewart discussed, the two
par agraphs, perhaps those are nore sunmary-type things
and coul d be considered separately, but | do think it's
i nportant.

"' m happy to put the conversation off, Richard,
but | think there's a difference between an executive
summary and a preface, and this is really | think the
-- the preface remains inportant, and | don't think it
does change in terns of what the substance of the
report is. \Wiether or not, you know, we attach it as a
transmttal letter that's attached to the report or
it's called a preface or whatever it seens to ne really
secondary. | think what -- you know, and | think
there's a lot of flexibility in how best to do it, but
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| think as you had said in the beginning, | think it is
inportant that -- at least to restate the context in
whi ch we're doing this.

And so |'"mhappy to -- Richard, to put it off,
but I think it needs to be discussed today, and | think
we need to discuss two separate things. One is the
preface, and one is a summary. | think they're really
two different things.

Thank you.

MR. MEDINE: And just to clarify this, | think,
the preface puts in context the work that was done by
the various commttee nenbers and what the point of the
report was, and the sunmmary woul d obvi ously sunmari ze
t he substance of the report.

MR PLESSER:  Correct.

MR. MEDI NE:  Ckay.

Al right, well, it sounds |like we have a
consensus to defer -- oh, sorry, Geg.

MR MLLER | was just going to say -- Geg
MIller, MedicalLogic -- | would second Richard' s notion

on one proviso, that we can have identified who, in

fact, was involved with the drafting of this so that

of fline during breaks we can go talk to people and get

an understandi ng. Can we see a show of hands of who

participated with Ron to put this together so we have
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people to go talk to at the break?

(Show of hands.)

MR MLLER Geat.

MR. MEDI NE: Ckay, any further discussion
on this? The only other |I guess -- oh, yeah, do
peopl e want to identify thenselves for the record
on that.

MR. LANE: R ck Lane, U.S. Chanber.

MR. KAMP: John Kanp, the Anerican Associ ation
of Advertising Agenci es.

DR. SCHUTZER: Dan Schutzer, G tigroup. | want
to clarify, it was in the spirit of a preface, not in
summari zi ng the docunent.

MR. MEDINE: It was in the context of the
drafting of a preface which puts in context the report.

MR. ALLEN:. Janes Allen.

M5. VWH TENER: Rebecca Witener, |BM

MR. DAVI D HOFFMAN:  David Hof frman, Intel
Cor por ati on.

MR. CERASALE: Jerry Cerasale, D rect Mrketing
Associ ation.

MR WHAM  Should we refer to these as
t he ACOAS 8?

MR. PLESSER: | have to say, | nean, | think
it's good that everybody's owned up to the process.

For The Record, Inc.

Wal dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ W N P

N N NN NN R B R R R R R R R
a A W N P O © 00 N oo 0o~ N+ O

808

t hi nk, you know, when | joined -- this is Ron Plesser
-- when | joined this conmittee, David told us there
was going to be a lot of work. | think that these
efforts have to be taken as sincere efforts to progress
the work, and, you know, any sense of identifying or
maki ng fun of people who are making, you know, | think
a legitimte effort to try to forward the action here
and provide sonething in advance that people could | ook
at, you know, | nean we can fight about the size of the
table and all of that stuff, but the questionis is a
preface docunent inportant on a substantive basis, and
" m glad that everybody -- you know, and others -- and
there was others that were asked to participate, but it
was just sonething that, you know, we hoped woul d
forward the action.

So, either it does or it does not, but | think
kind of exam ning who did it and what was their notive
is just -- is frankly silly.

MR. MEDINE: Well, | think certainly one
benefit of this group to date has been its
transparency, and people get a chance to see what's
bei ng di scussed and comment on it before anything is
finalized, and | think that's the spirit in which this
di scussion can take place, is that we have seen the
docunent and peopl e can have a chance to express their
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vi ews about it.

So, | take it we have a consensus to adopt
Ri chard' s suggestion of deferring this until we have a
cl ear sense of what the report | ooks |like?

Let nme raise one other issue before we junp
into the report. There was a fair anount of discussion
in yesterday's e-mail traffic over the nore fundanenta
issue wth regard to access, which is should access be
a Fair Information Practice, do people -- and we -- |
t hi nk the Comm ssion conm ssioned this group with that
in mnd, but I don't knowif people want to have a
di scussion of the question or that we start with the
guestion of is access a part of Fair Information
Practices and the question is how do we inplenment that
or whether there should be access at all. There were
clearly opinions in yesterday's discussion online
that access may not be a basic prem se that we start
from

So, | -- before we again nove on to the
substance of the reports, there was a consi derabl e
anmount of back and forth on that. | don't know if
peopl e want to have a chance to weigh in on that
subj ect .

DR. GEER  Just a point of information. Could
you rmake sure | -- that those of us who don't do this
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all the tinme know what you nean, Fair Information
Practice, whether there are capital letters involved?

MR. MEDINE: Sure. There are capital letters,
and that's -- and we basically refer to the
Comm ssion's 1998 Report on Online Privacy where we
outline our sunmary of Fair Information Practices
derived fromthe CECD s 1980 gui delines, fromthe work
of the Privacy Comm ssion, fromthe work of the
Comrerce Departnent, and we summari ze those into
notice, choice, access and security as the basic Fair
I nformation Practices, and again, look to this group to
gi ve advi ce about how those m ght be applied or
i npl enent ed.

But again, I -- | wuld -- if people want to
make comments on the question of whether access is a
Fair Information Practice, certainly feel free to weigh
in on that.

Stewart ?

MR. BAKER: Let nme start out the debate by
argui ng that what we have discovered in the course of
this discussion is that access is probably the nost
difficult of all the Fair Information Practices that
have been laid out. It raises real privacy concerns;
that is to say, providing access is going to be a
vehicle for consunmer theft of identity, for invasions
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of privacy for people who use conputers jointly, for
ot her kinds of problens that people will face, as a
result of guaranteeing access.

It's expensive, it isn't clear how nmany peopl e
actually use it, and in many of the sorts of data that
we | ooked at, the principal reason that | would say
there's a good justification for access, which is
correcting incorrect information about you, is sinply
not present. There's no reason to or way to correct
clickstreaminformation. There's no reason to because
the information isn't used in a nmanner that prejudices
you the way a consuner credit report mght, and there
isn't any feasible way for a conpany to say, kay,
we're going to record the fact that this custoner said
he didn't go to this site at this tine.

G ven all of the costs associated with granting
access, all of the difficulties froma privacy point of
view for consuners and the dubi ous value -- | recognize
there's a kind of consciousness raising or
accountability or whatever value in letting people see
what is being collected about them but | do think that
could be done mainly through notice. That suggests to
me that if access is maintained as a kind of standard
part of the litany of data protection, it ought to be
very carefully -- it ought to be the one that cones
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with a footnote that says what we really are talking
about here is data that can be corrected, that ought to
be corrected because it has sone adverse -- potentially
adverse effect on the person about whomthe file is

mai nt ai ned.

Qutside of that context, it's very questionable
whet her you need access and what purposes access serves
given all the costs. So, that would be ny statenent of
one side of this debate.

MR. MEDINE: |s the concept of reasonable
access perhaps another articulation of that position,
which is that access is not an absolute but that that's
sonet hi ng that depends on the type of information
i nvol ved and the inportance of its use?

MR. BAKER: Yeah, |'m not saying that we should
take it out of the catechism but | -- reasonable -- in
my view, nost of what we have tal ked about, nost of the
data we're tal king about maintained by websites is not
-- ought not to be subject to access if you take a
reasonabl e view of what the access principle requires.

MR. MEDINE: Richard Smth? 1'Il also note
that Jonathan Smth is here.

MR RICHARD SMTH. Yes, | just wanted to
follow up on Stewart's remarks. Cbviously there are a
| ot of angles on this story of access. | think the
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inmportant issue that | see that it brings to the party
is some checks and bal ances agai nst conpani es
collecting data. A lot of times conpanies collect data
whet her they need it or not, and if they have to

provi de -- show what they're collecting, for two
different reasons -- one is the cost to them and as
Stewart's already pointed it out, to provide access --
then they choose not to collect to begin with. So, |
think it's a very good thing.

Secondly, in nmy own experience and in
situations that |'ve | ooked at, when conpani es have to
reveal what they're actually doing, they would a | ot of
times just rather not do it, and | think that's what
access is going to bring to the party here.

Thank you.

MR. MEDI NE:  Ji nf?

MR, TIERNEY: JimTierney.

Acknow edgi ng Stewart's points that there
shoul d probably be caveats on all four of these points,
| think that access is an integral part of Fair
I nformation Practices, and | think we shouldn't nove
away fromthat, and for those of us who share Stewart's
views that we should m nim ze governnent involvenent in
this industry, giving consuners the ability to access
their owm information, allow ng consuners to access
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their owm information is obviously one of the
fundanmental ways for enforcenent to be put in the hands
of the people nost affected.

MR, MEDINE: | thought that was a particularly
tinmely comment.

Ri chard?

MR. PURCELL: Strong endorsenent for M.
Tierney's views on governnent interference with the
industry. Now strike it fromthe record.

Ri chard Purcell from M crosoft, whoever that
ot her one was.

Sorry, Stewart, access in ny mnd has to be
strongly on the table for a ot of reasons. | think
that it gets us into the delicate bal ancing act where
we ought to be, where we have to recognize the strong
data protection principles that are needed, yet the
transparency that Richard Smth has just alluded to
that is also needed in order to nmaintain corporate
responsi bility.

| think the reasonabl e aspects have to be very
carefully thought through, and this is another area
where if we were to get overly broad mandates, we
actually could end up contravening the principle itself
by creating nore holes in our privacy prograns than
there are securities, not unlike a lot of interference
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Wi th security prograns where gaps are intentionally
created and then exploited for sonme | ater purpose.

In my mnd, access is one of the few direct
interactive tools that a consunmer can be provided in
order to renove their uncertainty about a relationship
they have with their business, and we have to keep in
m nd that access principles are one of the few ways
that consuners really can avoid discrimnatory
practices based on false information, which is the, you
know, decades-old reason that access has been provi ded
in the first place.

Finally, froma technol ogy point of view,
notice, choice, access, security and enforcenent are
ni ce acronyns, and we need the vowel as nuch as
anyt hi ng.

MR. MEDINE: Andrew s nane starts with a vowel .

MR. SHEN: Andrew Shen

Before | start, | have several points that are
inmportant, but | actually want to thank Stewart for
bringing this up, because | think it's an inportant
thing to get on the record why it should be a part of
Fair Information Practices and has been a part of Fair
I nformation Practices for decades at this point.

The first point, why do we need to correct this
i nformati on and why should consuners be able to correct
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this information? And | think the obvious answer is
because conpani es use that information, and conpanies
don't collect this data, put it into databases, analyze
the data, mne it, et cetera, et cetera, if they are
not going to use it, and how they use it affects a
consuner in sone way.

| hope sonme of you at |east had the opportunity
to read the article | forwarded around, it was a recent
Busi ness Week article that said that -- well, it
hypot hesi zed how conpani es could use all this personal
information to conduct sort of online redlining, what
they call weblining, in which sone custoners would
probably get better treatnent based on what they know
-- conpani es know about their behavior.

The second point is that -- and | think really
a much nore pressing point is that we really need to be
concerned with what consuners think of the internet
today. In sonme ways putting nore transparency, putting
accountability into the systemw || make custoners feel
confortable with the amount of information collecting
that goes on online, and the internet is a very
i nformation-intensive experience. A lot of conpanies
like that interaction, a |ot of conpanies collect a |ot
of data.

And third is that really we can start
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considering high levels of access online, because it's
fairly easy. | mean, that's one of the best things
about the internet. That's why e-comerce has taken
off. It's very easy to interact between an i ndividual
and a busi ness and sonet hi ng we shoul d take advant age
of and keep in mnd in figuring out how to inplenent
access.

Finally, on the very last point, I'mkind of
confused why soneone actually thought that access woul d
sonehow threaten privacy in itself. | think what we
see is that there are various ways and vari ous net hods
by whi ch peopl e authenticate thenselves online to do
very sensitive business transactions, |ike when people
trade stocks, when people check their accounts online.
That's obviously all sensitive data and things that
peopl e can check online reasonably without threats to
security.

MR. MEDINE: Do you want to respond?

MR. BAKER. | -- thanks, Andrew, | -- Lyndon
Johnson once said, when Sam Harvey started a neeting
wth I'mjust a country | awer, he would say, Hold on a
m nute, when | hear that in this town, | always reach
for ny wallet. So, | think that way when peopl e thank
me for raising an issue.

| think the risk to privacy, clearly there are
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ci rcunstances in which you will have -- everybody knows
fromthe start that your access is sensitive and
requires control, and nunbers and ot her authentication
devi ces are handed out at the start, and in those
circunstances, it's much -- there's less risk to
privacy and providing access.

The risks that | see in providing access arise
fromother kinds of data collection which my be quite
extensi ve and may be personally identifiable but which
are based on the fact that you have a credit card
nunber and a delivery address, and that's all that's
necessary to conplete the transaction. You' re never
asked to enter a special PIN nunber, never assigned
one.

When you go back and ask for information about
your account, | nmean, we live in a world where private
i nvestigators engage in pretext calls all the tine.
Once they know that they cannot be refused, if they
pretend to be the person they're investigating, if they
can get the credit card nunber of that person, they can
start calling people and asking for their information
as of right.

In those circunstances, unless there are brand
new aut hentication requirenents inposed on consuners
who want to get that information, there are going to be
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substantial invasions of privacy. W haven't solved
the question of liability for that. W haven't figured
out a way to solve the question of liability or a good
way to solve the authentication problem across the
board. So, | see that.

| al so see the problens associated with machi ne
identifications, cookies, in which people say, H, |
have this cook